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portant subject of Receivers, their Duties, Functions, Powers, Rights of Action; the 
principles g governing the courts in their appointment; the application of these prin- 
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Since the decision of what is known as the 
“Original Package Case’’ (Leisy v. Hardin, 
30 Cent. L. J. 480), wherein the Supreme 
Court of the United States held that State 
legislation which prohibits the sale of in- 
toxicating liquor is unconstitutional, so far as 
it applies to liquors imported from another 
State for sale in the original package, there 
has been more or less controversy as to what 
constitutes an original package within the 
purview of that decision. In State v. Par- 
sons, a very recent case before the Supreme 
court of Missouri, a peddler vending single 
bottles of medicine manufactured in another 
State, and taken from a package in which 
several bottles were shipped into the State of 
Missouri, attempted to avoid the payment of 
State license upon the ground that its impo- 
sition was in conflict with the federal consti- 
tution which vests in congress the sole power 
to regulate commerce between the States. 
The court, however, thought differently. 
The evidence in the case showed that the box 
and contents constituted the original pack- 
age; and that, when opened, and the contents 
separated, the original package was broken; 
and that, although composed of a number of 
bottles, separately wrapped, no one of them 
became an original package. It is true, as 
the court stated, that, in the absence of any 
legislation by congress to the contrary, the 
importer may determine the form and size of 
his packages he puts up for export or ship- 
ment; but he must ship them as they are put 
up, and cannot put a dozen or more pottles 
in the same box, and then claim that each 
bottle is a separate original package. They 
do not become a package until made up or 
prepared for transportation. Com. v. Schol- 
lenberger (Pa. Sup.), 27 Atl. Rep. 30. In 
Keith yv. State (Ala.), 8 South. Rep. 354, it 
issaid: ‘‘The term ‘to pack,’ in its ordinary 
signification, especially when used in refer- 
ence to carriage, means to place together and 
prepare for transportation, as to make up a 
bundle or bale; and ‘package’ is a bundle or 
bale made up for transportation. It may 
consist of a single article; but when separate 
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articles are placed together, and prepared for 
transportation in a bundle, bale, or box, or 
other receptacle, they do not form as many 
separate and distinct packages as there are 
articles, though they may be wrapped sepa- 
rately. The case or box or bale in which 
separate articles are placed together for trans- 
portation constitutes the ‘original package,’ 
in the commercial sense.’’ The separate 
wrapping of each bottle seems to have been 
a mere contrivance, so that each bottle might 
be claimed to be an original package, while 
the scheme had no tendency whatever to 
make it such. 





A somewhat unusual but not unwarranted 
ground of liability for injuries was recog- 
nized by the Court of Appeals of Texas in 
the case of Yoakum v. Kroeger (27 S. W. 
Rep. 953). It was there held that a rail- 
road company is liable for injuries to mind 
and body ensuing from nervous shock and 
fright caused by negligently running its 
cars off a switch into plaintiff’s yard and 
within a few feet of her house, though 
plaintiff was not actually touched. A similar 
decision has lately been rendered by a New 
York court to the effect that a street-car 
company is liable for damages resulting to a 
lady from fright produced by negligence. 
She was in a delicate condition, and was 
about to board a car. A car on another 
track was being rapidly driven down a hill to 
where the lady was standing, until it almost 
ran over her. She was not, however, touched, 
but was rendered unconscious by fright and 
excitement, and a miscarriage followed the 
shock. It was held that the negligence of 
the street-car company was the proximate 
cause of the injury. Mitchell v. Railway 
Co. (Cir. Ct.) 25 N. Y. Supp. 744. That 
decision, as the Texas court says, is in ac- 
cordance with common sense and every-day 
experience. There can be no satisfactory 
reason given for not holding a party liable 
under such circumstances. The injury is 
just as painful as though actual contact with 
the person had taken place, and actual per- 
sonal injury had ensued. Reason and the 
analogies of the law point conclusively and 
irresistibly towards the right to recover 
damages in cases of fright or nervous shock, 
where followed by resulting physical injury 
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and suffering. McDonald v. Snelling, 14 
Allen, 290; Conklin v. Thompson, 29 Barb. 
218; Ricker v. Freeman, 50 N. H. 420. 
A case recently brought in a St. Louis court 
partakes somewhat of what may be called the 
refinement of legal claims for injuries. The 
allegations of the petition are in substance 
that the plaintiff, a boy, while standing near 
the tracks of a railroad company was thrown 
under the wheels of a passing train by reason 
and by force of a strong current of air de- 
veloped by the great speed of the train. 





NOTES OF RECENT DECISIONS. 


Master’s Liapriity For SerRvAnNt’s Tort— 
Carriers—AssauLT ON PassENGER — Boat 
CHARTERED FOR Excursion.—The . Supreme 
Court of North Carolina hold in White v. 
Norfolk & S. R. Co., 20S. E. Rep. 191, that 
a corporation chartered as a common Carrier 
with power to use steamboats as well astrains, 
is liable as a carrier to a passenger on one of 
its boats, though the boat is at the time let 
for an excursion, where it also lets the crew 
which is still in its pay and subject to be dis- 
charged or changed by it. The court says: 


The first contention of defendant is that it is in no 
event liable, because the boat had been chartered by 
Morris & Ferebee for the occasion, and the contract of 
carriage was between the last named parties and plaint- 
iff; and it is found in the case that “the defendant 
had no contro) or direction of said excursion, or of said 
boat, except that it employed the crew as aforesaid.” 
But the defendant is acorporation duly chartered un- 
der the laws of North Carolina, and doing business asa 
common carrier of passengers, for the purpose of us- 
ing not only its trains, but one or more steamboats. 
One of these steamboats was chartered to Morris & 
Ferebee The word “chartered,” as here used, means 
‘“hired.”? The defendant, however, by virtue of its 
franchise, was the common carrier, and would have 
no power to relieve itself of liability to passengers 
simply by delegating its priviJege to others. It is 
upon the same principle that it has been so often 
held that, unless there be express authority by statute 
to a railroad company to lease its line, the company is 
liable for the negligent acts of its lessee. See 2 Am. & 
Eng. Ene. Law, p. 756, where many authorities are 
cited. It will be seen, also, that this boat was hired 
fully manned by officers and crew in the pay of the 
defendant. It cannot differ materially from the hir- 
ing of a train for the carrying of an excursion, where 
the contract of carriage is made between the passen- 
gers and the hirers under whose direction the excur- 
sion is made. Inthe present case the boat was hired 
to run from Edenton to Nag’s Head, and return, be- 
tween certain hours. The defendant had no control 
or direction of the excursion or of the boat, except 
that it owned the boat and employed the crew. The 
crew, however, constituted the agency by which the 





boat was run. .There might have been a distinction 
if the naked boat had been let to parties without fur- 
ther stipulation; but here the specific object of the 
excursion is stated in the contract, an1 the servants 
of defendant directed to carry it out. ‘Hiring a 
train for an excursion does not excuse the company 
from liability to the passengers for injury caused by 
their servants.” 2 Redf. Rys. 212. The case of Skin- 
ner v. Railway Co.,5 Exch. 786, is cited, where the 
declaration alleged that the plaintiff, at the request of 
the defendants, became a passenger in one of their 
trains to be carried, etc., for reward to them, ete.; 
that, through the carelessness, negligence, and im- 
proper conduct of the defendants the train in which 
the plaintiff was such passenger struck against an- 
other train, whereby the plaintiff was injured. At 
the trial it appeared that the train in question had 
been hired of the company by a benefit society for an 
excursion, the tickets for which were sold and dis- 
tributed by the treasurer of the society, from whom 
the plaintiff purchased one, and that the accident was 
occasioned by the train in which the plaintiff was run- 
ning against a train standing at the station, it being 
then dark. One of the points made by defendants 
was that there was no evidence that plaintiff wasa 
passenger to be carried by defendants for hire. Upon 
this point, Alderson, B., said: ‘The company, by 
giving their tickets to the treasurer of the society to 
distribute, constitute him their agent to contract with 
those who take the tickets; at all events, that wasa 
question for the jury.” 

The test in such a case as the present is whether 
the defendant abandoned the entire control of its 
servants, the master and crew of the boat, to the 
hirers. “Ifthe hirer is vested for the time with the 
exclusive right to discharge the servants and employ 
others, he alone is responsible for their default.” 
Shear. & R. Neg. § 74, note 1. The defendants hired 
to H, fora day, asteamer and crew. The crew were 
hired and paid and entirely controlled by the defend- 
ant, who also had power to substitute others in their 
place. By the negligence of the crew, an injury was 
occasioned to the plaintiff. Held, that the defendant 
was liable, as the crew was its servants, and not 
those of H. Dalyellv. Tyrer, El. Bl. & El. 899. In 
this instance, would the hirers have had the right to 
discharge the crew and employ others in their stead? 
Or didthe defendant retain the authority to employ 
and discharge them? ‘This contract of hiring is some- 
thing like a charter party, in which the owner may 
either let the capacity or burden of the ship, continu- 
ing the master and crew in their employment, or he 
may surrender the entire ship to the charterer, who 
then assumes possession and control, and provides 
himself with master and crew. The first is a mere 
covenant for the performance of a stipulated service, 
and the owner is responsible under such circumstan- 





ces for the conduct of the master and crew. 3 Am. & 
Eng. Enc. Law, p. 144, note 6. 
CorPORATION—ConTRACT—LEASE — RatI- 


FICATION.—The Supreme Court of Illinois 
decides in Louisville, N. A. & C. Ry. Co. v. 
Carson that a lease to a corporation by 4 
lessor, who also executes the lease on behalf 
of the company as its vice-president and 
manager, is binding on the company when 
made in good faith under direction of the 
president, and ratified by the corporation by 
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taking possession and paying rent for a time 
according to the terms of the lease. Craig, 


J., S8YS: 

In Mor. Corp. § 527, the author says: ‘There 
is no necessary impropriety in a contract be- 
ween a director and the corporation if the lat- 
ter is represented by other agents. On the 
contrary, such contracts are in many instances 
the natural result of circumstances, and are justified 
by the approved usages of business men.” It is also 
said: ‘‘An agent may even represent the corporation 
in making «a contract with himself personally, pro- 
vided he act under immediate instructions from such 
other superior agent, or from the board of directors.”’ 
Here, as has been found by the appellate court, Car- 
son, in making the lease, was acting under the in- 
structions of the president and directors of the rail 
way company. The lease was not his act as agent of 
the railway company, butit was the act of his superior, 
the president of the corporation; and hence he cannot 
be regarded as dealing with himself. Had Carson 
gone on, and made a lease, without any instructions 
or directions from the president or directors of the 
corporation, the invalidity of the contract might be 
relied upon, upon the ground that there were not two 
contracting parties; but such was not the case. More- 
over, a contract like the one in question is not void ab 
initio. It may be voidable, but we do not regard it as 
absolutely void. If the contract was merely voidable, 
it could be ratitied by the corporation, and, if ratified, 
it would then be binding. Was the contract ratified 
by the railway company? A reference to the undis- 
puted facts would seem to leave no room for doubt 
onthis question. Upon the execution of the lease the 
railway company went into possession of the prem- 
ises, and occupied the same for over three years, pay- 
ing rent monthly as the installments became due by 
the terms of the lease. The lease executed by Carson 
as vice-president and general manager of the railway 
company, and by Carson and Cooper as lessees was in 
the possession of the treasurer of the corporation all 
the time the premises were occupied. The fact of the 
location of the offices of the company in the Adams 
Express building was published each year in the an- 
nual report of the company to the stockholders. No 
action was taken during the three years the premises 
were occupied, by the board of directors or any of the 
oflicers of the company, to repudiate the lease, or call 
in question its validity. The lease, and all ofits terms 
and conditions were fully known to the president of 
the corporation and the board of directors. The 
premises were fitted up to suit the wishes and con- 
venience of the oflicers of the company, at a large ex- 
pense. These facts and circumstances may be re- 
garded as ample proof of ratification on behalf of the 
railway company. Kelly v. Railway Co., 141 Mass. 
496.6 N. E. Rep. 745. A resolution of the board of 
directors was not required to ratify the contract. A 
ratification of the act of a corporation in making a 
contract may be implied by the acts of the corporation 
as well as expressed by its vote. Howe v. Keeler, 27 
Conn. 588. The acts and consent of corporations, like 
those of individuals, may be shown and inferred from 
facts and circumstances. Insurance Co. v. Oakley, 9 
Paige, 496. The lease in question was one the rail- 
way company, by order of its board of directors, had 
full authority to make. It was necessary to provide 
oflices for the officers of the company, where the busi- 


hess of the company could be properly transacted. 
Indeed, itis not claimed in the argument that the 
officers of the railway company had no authority to 








lease offices for the use of the company, but the only 
claim interposed to defeat the lease is that Carson, as 
vice-president and general manager, could not lease 
property in which he had an interest as owner; that 
his act was void. We do not concur in that view. 





Limitation oF ActTions-- ACKNOWLEDGMENT. 
—The Supreme Court of Lowa decide in Nel- 
son v. Hanson that a statement in a letter to 
the writer’s creditor in regard to a certain 
note that ‘‘you know that I will pay what I 
can and what is right,’’ is not a sufficient ad- 
mission to remove the bar of the statute of 
limitations. The court says: 


On the 2d day of January, 1877, the defendant made 
and delivered to the plaintiff. in this State, her promis- 
sory note in writing for the sum of $336.80, payable on 
demand, with interest thereon at the rate of 10 per 
cent. per annum. A payment of $50 was indorsed 
thereon August 4, 1883, and another of $10 on the Ist 
day of January, 1884. On the Ist day of August, 1892, 
the plaintiff wrote to the defendant concerning the 
note as follows: “Please let me know if you intend 
to settle with me about that note I hold against you.” 
On the next day she answered in writing, referring 
to the note as follows: ‘‘I received your letter. ** * 
Will come up after harvest, and the note, you know 
that I will pay what I can, and what is right. C. Han- 
son.” The grounds of the demurrer are that the note 
is barred by the statute of limitations, and that the 
letters do not identify the note in suit as the one to 
which they refer, and that the one signed by the de- 
fendant is not sufliciently clear and unqualified to 
constitute a promise to pay the note, or an admission 
of indebtedness. Section 2539 of the Code is as fol- 
lows: ‘Causes of action founded on contract, are re- 
vived by an admission that the debt is unpaid as well 
as by anew promise to pay the same. But such ad- 
mission or new promise must be in writing, signed by 
the party to be charged thereby.” It is not necessary, 
in order to revive a cause of action under this provis- 
ion, that there be both an admission that the debt is 
unpaid and anew promise to pay it, but either is 
sufficient. Stewart-v. McFarland, 84 Iowa, 56, 50 N. 
W. Rep. 221, and cases therein cited. It is not essen- 
tial to a revival of the cause of action that the admis- 
sion be couched in precise and direct terms, but it is 
suflicient if it show with reasonable certainty that the 
debt is unpaid. Penley v. Waterhouse, 3 Iowa, 441; 
Manchester v. Braender (N. Y. App.), 14 N. E. Rep. 
405. A statement in the mortgage that the premises 
thereby incumbered were ‘‘already subject to a mort- 
gage’? in the hands of persons named is a sufficient 
admission that the debt secured by the puramount 
mortgage is unpaid. Palmer v. Butler, 36 Lowa, 581. 
Promises by the debtor to paya claim ‘tas soon as 
possible,” or ‘tas soon as he could,’ and others of a 
similar character, have been held sufficient as admis- 
sions of the debt. Norton v. Shepard, 48 Conn. 141; 
Butterfield v. Jacobs, 15 N. H. 140; Society y. Miller, 
Id. 520; Custy v. Donlan (Mass.), 34 N. E. Rep. 360; 
Chidsey v. Powell, 91 Mo. 625, 4 S.W. Rep. 446; Dev- 
ereaux Vv. Henry, 16 Neb. 55,19 N. W. Rep. 697; Har- 
tranft’s Estate (Pa. Sup.), 26 Atl. Rep. 104; Barnard 
v. Bartholomew, 22 Pick. 291; Cummings v. Gassett, 
19 Vt. 308; Walsh v. Mayor, 111 U.S. 31,4 Sup. Ct. 
Rep. 260. In Wise v. Adair, 50 Iowa, 104, the debtor 
wrote tothe creditor as follows: ‘*How will it suit 
you to make three notes of the amount due you?” de- 
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scribing the proposed notes,—and the letter was held 
to be.a sufficient admission of indebtedness, to the 
amount of the notes specified, to revive the debt. In 
Bayliss v. Street, 51 Iowa, 627,2 N. W. Rep. 437, the 
expressions: “I am sorry I cannot pay you now. I 
had expected to pay you this fall, but, owing to 
scarcity of money, I cannot. It is a long weary timeI 
have been paying those debts, and am not through 
yet. I hope to live to pay you, and hope to do so next 
spring. But I have provided, in case I die before you 
are paid, my wife will pay you out of an insurance on 
my life,”—were held sufficient to remove the bar of 
the statute. In Miller v. Beardsley, 81 Iowa, 721, 45 
N. W. Rep. 756, it appeared that the debtor had writ- 
ten to the creditor concerning the debt as follows: 
“On Saturday, the 27th inst., I paid S.S. Wilcox in- 
terest on nine thousand dollars, which you have re- 
ceived probably before this time, part of which was 
not due. Mr. Wilcox figured the interest out that 
was not due, saying he did not know how you would 
like it. If that does not meet with your approval, we 
will fix it some other way. I had the money, and 
thought you could use it, and probably it would not 
make any difference, as I had to get exchange on New 
York to get it all at one time. The small note I did 
not pay, as I shall be at considerable expense this 
summer on my last purchase of De Forest.” This 
was held to be a sufficient admission to revive the 
debt. But in all these cases the language used by the 
debtor was an unqualified admission of indebtedness 
in words or in legal effect, while in this case the lan- 
guage of the admission is, “‘The note, you know that I 
will pay what I can, and what is right.”” This must 
be construed as asingle statement. It cannot be given 
the effect of a promise to pay what the promisor could 
pay. The first part of the statementis qualified by 
the words, ‘‘and what is right.”” The statement was, 
in effect, that the defendant would pay all that it was 
right for her to pay ifshe could doso. She did not 
indicate what part of the claim, if any, it was right 
for her to pay, and her opinion in regard to thatisa 
matter for conjecture only. InStewart v. McFarland, 
supra, it appears that a person deceased had, in his 
will, recognized the existence of the note on which 
the action was founded, by offering tothe holder a 
sum less than the amount which appeared to be due 
thereon in full payment. This court held that the 
will did not admit that the decedent justly owed the 
amount of the note, and the demand for an allowance 
of that amount was refused. In Stout v. Marshall 
(Iowa), 39 N. W. Rep. 808, the admission relied upon 
by the plaintiff was made by the defendants in words 
as follows: ‘Ira Smithis here, and spoke to me in 
regard to our settlement of those old notes. I have 
no money now, but you shall have every cent that is 
due on them.” This court held the admission not 
sufficient to revive the debt as to one of the notes held 
by the plaintiff when the admission was made. Ai- 
though that referred to more than one note, and the 
admission in this case refers to but one, yet we think 
the two cases are governed by a common rule, and 
that the admission in each was too indefinite and too 
uncertain to revive a cause of action. See Chambers 
v. Garland, 3G. Greene, 325; Horner v. Starkey, 27 
Ill. 13; Burr v. Burr, 26 Pa. St. 284; Denny v. Mar- 
rett (Minn.), 13 N. W. Rep. 148, 13 Am. & Eng. Enc. 
Law, 748. 





CrmunaL Law—ForGEeRY—SIGNATURE BY 
Unautuorizep AcGent.—In State v. Taylor, 
decided by the Supreme Court of Louisiana, 





the defendant was indicted for forgery. He 
signed the name of a number of drawers to a 
note, and signed an addendum to the note 
that he was their authorized agent. Ina 
prosecution for forgery it was held that the 
defendant cannot be convicted of having 
falsely assumed to act as agent. The instru- 
ment in this care appears on its face to have 
been executed by an authorized agent, the 
defendant. The court held that an apparent 
agent is not guilty of forgery, though he had 


no authority in fact. Breaux, J., says: 

The defendant was indicted for forgery. The note 
he is charged with having forged reads: 

“69.38. On or by the 16th day of November next, 
we, or either of us, promise to pay J. P. Readhiner or 
bearer the sum of sixty-nine 38-100 dollars, for value 
received of him, bearing 8 per cent. from date till 
paid. This Feb. 3, 1890. Henry Weber. Boston 
Thomas. Taylor Mason Ray. Nat. Beavers, Jr. Nat. 
Beavers, Sr. Anderson Farley. Joe Farley, Jr. E. 
R. Taylor. J. R. Weaver. 

“T was authorized to sign the above names of the 
order. E. R. Taylor.’’ 

He moved to quash the indictment onthe ground 
that the facts charged do not constitute the crime of 
forgery. This motion was sustained by the District 
Court. From the order quashing the indictment the 
State appealed. Without brief or oral argument the 
appeal was submitted for decision. 

The defendant is charged with having made an in- 
strument purporting to be a note signed by a number 
of persons. The facts, as charged, are that he ex- 
ecuted an instrument purporting on its face to be ex- 
ecuted by him as agent. Assuming that the facts are 
correctly charged, forgery is not the crime the defend- 
ant has committed. Forgery is defined as the making 
or altering of a writing so as to make the alteration 
purport to be the act of another person. This defini- 
tion does not embrace the making of a note per pro- 
curation of the party whom he intends to represent. 
The false assumption of authority is not the forgery 
denounced by the statute, and falsely assuming to act 
as agent of the maker of the instrument does not make 
the alteration purport to be the act of another. It is 
his own unauthorized and wrongful act, and not the 
fraudulently falsifying of another’s name, as in for- 
gery. It was nota false making of another’s signa- 
ture. It did not purport to be the signatures of the 
drawers personally, but their signatures as written by 
the defendant acting as an agent. He did not per- 
sonate others, and fraudulently write their names, but 
stated on the face of the instrument that he was an 
authorized agent. This did not constitute forgery, 
though he may have had no authority in fact. The 
agency expressed takes the instrument out of the 
category of false making in the sense of forgery. Mr. 
Wharton, in his work on Criminal Law [8th Ed.], 
(volume 1, p. 668), says that to sign the name of an- 
other without authority is forgery when similitude is 
attempted. There was no attempt made to imitate 
the signatures of the drawers, or to impose by at- 
tempting to create the impression that they had 
signed. To constitute the offense, there must be some 
attempt made toimitate a genuine instrument, and 
the writing falsely made must purport to be the writ- 
ing of another. These elements of forgery are not 
proved by the instrument copied in the indictment. 
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From 2 Arch. Cr. Pr. & Pl. 819, we quote, as perti- 
nent: “Ifa man draw, accept, or indorse a bill of 
exchange in the name of another, without his author- 
ity, itis forgery. But if he sign it with his own name, 
per procuration of the party whom he intends to 
represent, it is no forgery; it is no false making of the 
instrument, but merely false assumption of author- 
ity.’ Mr. Bishop, in his Criminal Law (volume 2, p. 
582), is equally as clear and positive that “‘indorsing 
a bill of exchange under a false assumption of au- 
thority to indorse it per procuration is not forgery, 
there being no false making.’”? The crime charged 
was false making and forgery. In fine, we are pur- 
suaded, after an examination of a number of author- 
ities, that an instrument which shows on its face that 
the person signed as agent of the drawer of a note 
cannot be the subject of forgery. The act has not one 
of the essentials of the crime of forgery,—a false mak- 
ing of an instrument apparently genuine. The false- 
hood, if there is falsehood, is in the agency,—in as- 
suming to act as agent,—and not in forging an instru- 
ment. It is therefore ordered, adjudged, and de- 
creed that the judgment appealed from quashing the 
indictment be affirmed, the indictment being invalid 
and void. 








THE LIABILITY OF A MASTER FOR 
THE NEGLIGENCE OF A FELLOW- 
SERVANT AS APPLIED IN THE 
COURTS OF ILLINOIS. 


Probably no subject has given rise to more 
perplexing differences of opinion among the 
judges in the various jurisdictions of the 
United States and in England than those 
arising out of the rule that a master is not 
liable to his employee for injuries caused by 
the negligence of a fellow-servant. The rule 
is of comparatively recent origin, the first 
case in which it was applied being that of 
Priestly v. Fowler,! decided in 1837, which 
was soon followed in the United States by 
Murray v. South Carolina R. R. Co.,? in 1841, 
and Farwell v. Boston & Worcester R. R. 
Co.,’ in 1842. The last of these cases was 
very fully and ably discussed by Shaw, C. J., 
and the rule has never since been disputed. 
But immediately the question arose: Who are 
fellow-servants? What test will be applied 
in determining the cases in which the master 
will be exempted from liability by this rule? 
This was a comparatively easy point before 
the rise of great corporations and stock com- 
panies, but in this day of immense railroad 
and manufacturing enterprises it has become 
most difficult of solution. Within the last 
few years these tests have narrowed down to 
three which are in many respects radically 


13M. & W.1. 
2 1 McMullen, 385. 
3 4 Metcalfe, 49. 





different and which it would be useless to at- 
tempt to harmonize: I., the ‘‘foreman 
test;’’* II., the rule that all employees of 
the same master are fellow-servants unless 
given some non-assignable duty to perform, 
often known as the ‘‘English rule’’ or the 
‘*New York rule ;’”° and III., the ‘‘department 
test,’’ the best examples of which are found 
in the decisions of the courts of Illinois. It 
is my purpose in this paper to take up the 
decisions in Illinois, review them briefly and, 
if possible, deduce a rule or a set of rules 
which will be in accord with the holdings in 
that State, and which will present concisely 
the test to be applied in the jurisdictions 
which see fit to adopt this department test. 
The rule that a master will not be called upon 
to respond for injuries to an employee caused 
by the negligence of a co-employee was first 
laid down in this State in Honner v. Illinois 
Central R. R. Co.® In this case the plaintiff 
was injured while he was assisting in the use 
of a turn-table, it being carelessly used by 
the other men working with him, a clear case 
under any of the many rules governing the 
liability of a master to his co-employee as 
they have since been formulated. No test 
as to the determination of whoshall be deemed 
a fellow-servant was laid down here, the judge 
simply stating the general rule as to the neg- 
ligence of co-employees, ‘‘That the doctrine 
of respondeat superior does not extend to 
the case of an injury received by one servant 
through the carelessness of another servant.’’? 
There are a number of cases in which this 
subject is touched and the doctrine discussed 
to a certain extent, but not until that of Rail- 
way Co. v. Swett® is there any attempt made 
to lay down arule for the determination of 
whoare fellow-servants. This case decides 
that a railroad company must provide a suit- 
able road-bed and tracks, that failure to do 
so will make it liable in damages to an em- 
ployee injured through such neglect, and 
that it cannot delegate this responsibility to 
a fellow-servant of the person injured. This 
was followed shortly by Railway Co. v. 
Keefe,’ which decided that a laborer on a con- 


4 As laid down in the C. M. & St. P. Ry. Co. v. 
Ross, 112 U. S. 380. 

5 Crispin v. Babbitt, 81 N. Y. 516. 

6 16 Ill. 550. 

7 Citing in support of the proposition the case of 
Farwell v. Boston & Worcester Ry. Co., supra. 

8 45 Ill. 197. 

9 47 Ill. 108. 
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struction train is a fellow-servant of the en- 
gineer of the train, and laid down the test 
that if persons are working in the same gen- 
eral department they must be considered as 
fellow-servants, but in this case the judge 
expressly refused to give an opinion as to 
whether one workman’s having control over 
another would change the condition of affairs. 
This is apparently departed from to a certain 
degree in Lalor v. Ry. Co. Here the plaint- 
iff was employed asa laborer around the 
railway company’s yards and while at work 
there was ordered to couple two freight cars, 
work which he was not hired to do, and in 
so doing was injured. It was held that they 
were not fellow-servants, and, though the 
judge might quite easily have put it upon the 
ground that they were employed in different 
departments of the service, he chose rather 
to say that, admitting them to be in the same 
department, they would not be classed as 
fellow-servants, because of the fact that the 
superintendent had the right to issue abso- 
lute orders to the laborer, and that he did or- 
der him to do an act outside of his regular 
duties. This case, as we will see do several 
later ones, seems by the language used to 
lean quite strongly toward the ‘‘foreman 
test,’’ but on a careful reading it will be seen 
that that rule is not adopted. The ‘‘depart- 
ment test’’ is again flatly laid down in Ry. 
Co. v. Murphy," where a laborer and an en- 
gineer working in a switch-yard under the 
same yard-boss are held to be fellow-serv- 
ants. During this time several cases were 
decided which hold that a master must fur- 
nish a safe place to work and that such re- 
sponsibility cannot be delegated.” In Illin- 
ois Central Company v. Jewell," it was also 
held to be the duty of a railway company to 
furnish competent fellow-servants in addition 
to a safe place to work. The doctrine that 
a master, where such are necessary to the car- 
rying on of the work which the servant is en- 
gaged to perform,must furnish a suitable place 
to work, suitable tools and appliances and 
competent fellow-workmen is stated clearly 
and seemingly somewhat modified in Troesch’s 
Case. Before this decision the statement 


of the doctrine seemed to indicate that a mas- 
10 §2 Ill. 402. 
11 68 Ill. 336. 
12 See especially, Schooner of Norway v. Jansen, 52 
Ill. 378, and C. & N. W. Co. v. Jackson, 55 IIl. 492. 


13 46 Il. 272. 
14 68 Ill. 545. 





ter was absolutely bound to see to it that the 
place and tools furnished for the work were 
safe and that the co-servants were compe- 
tent, but it is here held that a master engages, 
not to absolutely guarantee such safe place 
and appliances and competent workmen, but 
only that he will use due diligence in fur- 
nishing the former and selecting the latter. 
This seeming change, however, is really no 


change at all, as this is as far as the actual. 


holdings have ever gone, and any of the 
stronger statements must be regarded as 
merely dicta. In this case a servant was 
severely injured by reason of the negligence 
of a fellow-servant and the unsafe character 
ofan engine which they were using. The 
court said that the master does not contract 
absolutely to furnish competent co-employees 
and faultless machinery but simply to use 
such a degree of diligence as the nature of 
the work may require, and the defendant 
having done so the plaintiff was not allowed 
to recover the $10,000 awarded him by the 
trialjury. Inthe C. & N. W. Co. v. Tay- 
lor, the rule as to a master’s furnishing a 
safe place to work, proper tools and appli- 
ances and competent fellow-workmen is 
again laid down with the addition that he is 
also required to furnish suitable rules and 
regulations. 

By combining the decisions in the Swett 
Case,!* and the one we have just been dis- 
cussing, we see that it was clearly established 
in this State, as early as 1873, that, where 
such are necessary to the carrying on of the 
employment in which they are engaged, a 
master contracts to use reasonable diligence 
in furnishing his employees (1), a safe place 
to work ; (2), safe tools and appliances; (3), 
competent co-servants, and (4), suitable and 
reasonable rules and regulations; and for 
breach of any of these duties he is bound to 
respond in damages if injury results there- 
from. But while it was clearly established 
that an employer could not escape liability 
by delegating any of these duties to a Co- 
servant of the person injured, and that by so 
doing he renders the co-servant a vice-prin- 
cipal as to the acts performed in the carrying 
out of that duty, this is not made the sole 
test as to who constitutes a fellow-servant, 
the other part of the doctrine of Crispin Vv. 


% 69 Ill. 461. 
16 45 Ill. 198. 
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Babbitt that all persons working for the same 
master are fellow-servants unless given some 
of the above designated duties to perform, 
never having been recognized in this State. 
The ‘‘department test’’ is again very clearly 
stated in Ryan v. C. & N. W. Ry.,'” where 
a carpenter in the employ of a railway com- 
pany is held to be in a different department 
of the service than an engineer who is en- 
gaged in the running of a train. In Railway 
Co. v. Murphy,** to which we have before re- 
ferred, the following language is used: 
‘‘When the ordinary duties and occupations 
of the servants of a common master are such 
that one is necessarily exposed to hazard by 
the carelessness of another, they must be 
supposed to have voluntarily taken the risk 
of such possible carlessness when they enter 
the service, and must be regarded as fellow- 
servants within the meaning of this rule.’’ 
This seems to have been the beginning of the 
‘control’? test which is sometimes spoken of 
as determining who are fellow-servants in 
this State, but it must not be forgotten that 
this in no way interferes with the old ‘‘de- 
partment test,’’ but merely lays down a rule 
whereby it may be determined what are dif- 
ferent departments of the same service. 
Again, in O’Connor’s Case," where a track 
laborer returning from work on a hand car 
was run down and injured by the careless- 
ness of an engineer on a wild engine, it was 
held that the engineer and track laborer were 
not fellow-servants, the court saying: ‘‘Here 
the employment was entirely disconnected, 
so that neither could control the other or 
know of his want of skill and prudence so as 
to report the same to the proper authority 
for removal and thus protect himself from 
injury.’”” The case of Valetz v. Ry. Co.” is 
often cited as coming very near to the ‘‘En- 
glish rule,’’ or the ‘‘New York rule,’ but 
asamatter of fact the court only applied 


’ quite strictly the control test as to what serv- 


ants are working in the same department. 
The court says: ‘‘A proper test of the ex- 
istence of this relation (that of fellow-serv- 
ant) may be to inquire whether the negli- 

7 60 Ill. 171. 

18 53 Ill. 336. 

19 77 Til. 391. 

20 85 Ill. 500. 

*l Very clearly illustrated though not closely fol- 
lowed in the cases of Crispin v. Babbitt, 81 N. Y. 516; 
Scarff v. Metcalfe, 107 N. Y. 211; Hogan v. Smith, 125 
N. Y. 774; and Hadley v. Pinckney, 1 Q. B. (1892) 58. 





gence of one is likely to inflict injury on the 
other.’’ The great case that is cited from 
Illinois, often even by courts outside of the 
State, is that of the C. & N. W. Ry. Co. v. 
Moranda.” The plaintiff’s intestate in this 
case was a foreman of a party of track re- 
pairers; while at work on a portion of the 
track with his men a train passed going ata 
rapid rate. They all stepped to one side of 
the track. As the train passed the fireman 
carelessly threw a lump of coal from the ten- 
der. This struck Moranda, causing his death. 
The defense, in an action brought by his per- 
sonal representatives for damages, was made 
that the parties were fellow-servants. Mr. 
Justice Dickey in the opinion reviews almost 
every case of note that has arisen in this 
State and also many of the decisions in En- 
gland and others of the United States. Judg- 
ment in favor of the plaintiff is reversed on 
other grounds, however, so that the case it- 
self is not a binding authority on this point, 
although valuable as giving a very good dis- 
cussion of the different rules. The judge 
says that the parties were not fellow-servants, 
again applying the ‘‘department test’’ in con- 
nection with the ‘‘control test’’ of determin- 
ing who are in the same department. 

In Railway Co. v. May,” it is said that a 
servant’s having the power to hire or dis- 
charge servants or to perform other undele- 
gatable duties of the employer will not ren- 
der him a vice-principal as to other acts 
which he may also be empowered to do, but 
it is held that where a foreman is given au- 
thority to give orders that the men are bound 
to obey he is, to that extent, the representa- 
tive of the company, thus applying the 
‘foreman test’’ although not admitting it in 
its entirety. Mr. Justice Sheldon, however, 
writes a very strong dissenting opinion. 
This case, undoubtedly by compar‘ng and in 
a degree following the holdings in other 
States, comes very near to laying down the 
‘foreman rule,’’ but in the very next de- 
cision in the Supreme Court under this head* 
Schofield, J., again applies the ‘‘department 
test’’ as adopted in the earlier cases. In this 
case Geary, a night crossing-walker, was run 
down and injured by the men in charge of a 
yard engine, and it was held that they were 
engaged in the same general department of 


22 93 Ill. 302. . 
23 108 Ill. 288. 
24 Railway Co. v. Gregory, 110 III. 383. 
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the defendant’s work, their labor being such 
as to place them ‘‘into habitual consociation, 
so that they might exercise an influence upon 
each other promotive of proper caution,’’ and 
a judgment for the plaintiff was reversed. 
The cases since then seem to follow this rule 
quite uniformly, and even where, asin one 
or two Appellate Court cases, the judge uses 
language which might show a tendency to- 
ward the adoption of the ‘‘foreman test,’’ 
that test is never in reality applied. In the 
last reported cases involving this doctrine the 
rule is plainly followed in substance as we 
state it. By a careful comparison of these 
leading cases, as well as the many others which 
have been decided in the courts of this State 
on this much litigated subject, the following 
general rules have been deduced, rules which, 
if reasonably applied, will go far to deter- 
mine the master’s liability on any statement 
of facts which may ordinarily arise: 1. <A 
master is not liable for the negligence of a 
fellow-servant. 2. In contracting with an em- 
ployee the employer agrees, where such are 
necessary to the carrying on of the business 
or trade in which the servant hired is to be 
employed, to use reasonable diligence in fur- 
nishing: (a) a safe place to work, ()) safe 
tools and appliances, (c) a sufficient number 
of competent fellow-servants, (d) suitable 
and safe rules and regulations. 3. All per- 
sons working for a common employer in the 
same department of the business will be re- 
garded as co-employees unless given some of 
the above non-assignable duties to perform. 
4. The fact as to who are in the same de- 
partment is to be determined in each case by 
the application of the test: is the employment 
such as to place them ‘‘into habitual conso- 
ciation so that they might exercise an influ- 
ence upon each other promotive of proper 
caution?’’ These rules, as above intimated, 
cannot be found in any one case, but when 
brought together represent, as nearly as it is 
possible to do by a single statement, the law 
as it exists in the State of Illinois and as it 
has been followed in several of the other 
States that see fit to adopt similar rules. It 


2% See the N. Chicago Rolling Mills v. Johnson, 29 
N. E. Rep. 186, where an employee loading and unload- 
ing cars is held not to be a co-servant of the men man- 
aging a yardengine; and Joliet Steele Co. v. Shields, 
34 N. E. Rep. 1108, where a workman in a “‘con- 
verting mill” is held not a fellow-servant of one of the 
men having the duty of repairing the tracks in and 
about the mill. 





would be idle to attempt to harmonize these 
rules with the holdings in jurisdictions adopt- 
ing either of the other tests which we have 
mentioned. They are in many respects es- 
sentially different and, though the advantage 
of uniformity of holding throughout the 
country on a question so frequently litigated 
and of so general interest is quite apparent, 
the courts have gone so far in establishing 
each of these separate rules that in no way 
but through legislation can such uniformity 
be brought about, and as our legislatures 


are fully as much at variance as the courts ° 


and far less likely to recognize general legal 
principles it is probable that the several rules 
will have to be kept distinctly in view by the 
profession for some years tocome. The au- 
thor expects during the present year to 
thoroughly investigate and place in brief and 
convenient form the holdings in at least one 
of the jurisdictions in the United States 
which adopts each of the other tests, and to 
classify all of the jurisdictions and discuss 
them comparatively so that we may, if possi- 
ble, arrive at a set of rules which might 
wisely be recomménded to our legislatures 
for universal adoption. 
James P. Harrop. 


26 There has been more or less legislation during 
the past few years in several of the States but it can 
hardly be said to tend toward uniformity. 





CORPORATIONS—ACTION ON STOCK SUBSCRIP- 
TIONS. 





COLE V.SATSOP R. CO. ET AL. 
Supreme Court of Washington, August 7, 1894. 


1. In an action by creditors against a corporation, 
stockholders who have subscribed for stock and paid 
a portion of their subscription with knowledge that 
some of the stock had been subscribed for by another 
corporation cannot defend on the ground that the 
subscription by the corporation being invalid the 
whole stock was not subscribed for, and therefore 
they are not liable on their unpaid stock. 

2. Where a person subscribes for stock as trustee 
the real owners are liable, and parol evidence is ad- 
missible to show that he subscribed as agent for such 
owners the same as in other kind of contracts. 

STILEs, J.: The complaint in this case, to 
which a demurrer was sustained, alleged: (1) 
The incorporation of the Pacific Mill Company 
under the laws of Washington, with a capital of 
$500,000 divided into 5,000 shares of the par value 
of $100 each. (2) The incorporation of the Satsop 
Railroad Company under the laws of Washing- 
ton, with a capital of $100,000, and having, by its 
articles of incorporation, authority to subscribe 
for and acquire stock in other corporations. (3) 
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That the defendants subscribed for the entire 
capital stock of the Pacific Mill Company, as 
follows: Satsop Railroad Company for 198 
shares; C. F. White, as trustee, for 4,300 shares; 
and other individuals for 502 shares. (4) That 
said subscription of said C. F. White, as trustee, 
for said 4,300 shares of the capital stock of the 
Pacific Mill Company, was made by the said C. 
F. White, as trustee and agent, for the benefit of 
all of the shareholders of said Pacific Mill Com- 
pany, at the request of said shareholders, and 
upon the express agreement between all of said 
shareholders that the said subscription was made 
by said C. F. White, in trust for all the share- 
holders of said company, each of said share- 
holders to have an interest therein in proportion 
to the number of shares subscribed for by each 
subscriber in the individual name of such sub- 
scriber; and said subscription so made by said C. 
F. White as trustee and agent for said share- 
holders was so made in consideration of the mut- 
ual promises made to the others by each of said 
shareholders, and in consideration of the benefits 
to be derived from being members of said corpo- 
ration. (5) Thatthe said subscription made by 
said C.F. White as trustee, and agent for said 
shareholders was, after the making thereof, rati- 
fied and confirmed by said shareholders, and held 
and used for their benefit, and was ratified and 
accepted by the Pacific Mill Company aforesaid 
as the subscription of said shareholders. (6) 
That the subscriptions made to the capital stock 
of said Pacific Mill Company by the said defend- 
ants and each of them, individually and by their 
agent and trustee, the said C. F. White, were 
made with full knowledge of the subscription of 
the Satsop Railroad Company for 198 shares of 
the capital stock of said Pacific Mill Company. 
(7) That the Pacific Mill Company had com- 
menced business, incurred a large indebtedness, 
and become insolvent. (8) That the individual 
interests of the defendants in the subscription of 
C. F. White as trustee were as set forth. (9) 
That no part of the subscription of C. F. White 
as trustee had been paid, except the sum of 
$25,000 by the Satsop Railroad Company, and 
the amounts owing thereon and unpaid were as 
setforth. (10, etc.) That C.T. Le Ballister & 
Co. had recovered a judgment against the Pacific 
Mill Company for $5,021.48 and costs; that an 
execution issued was returned nulla bona; that 
Le Ballister & Co. had commenced anaction, in 
behalf of themselves and all other creditors who 
should join them, for the appointment of a re- 
ceiver, and other relief; that the Pacific Mill 
Company had been adjudged insolvent; that 
plaintiff had been appointed receiver; that 
proof of claims had been taken to the amount of 
$65,000; that the receiver had demanded of the 
board of trustees of the Pacific Mill Company 
that it levy an assessment upon the unpaid sub- 
scriptions to the stock of the company to an 
amount sufficient to pay said indebtedness, which 
had been refused; that the court, upon the ap- 





plication of the receiver, ordered a levy of 14 per 
cent. on the said subscriptions, and authorized 
the receiver to bring suit therefor; that each of 
the defendants was notified of said assessment, 
and called upon to pay the same in the sums set 
forth, but each had failed and refused; and that 
the Pacific Mill Company was insolvent, and had 
no assets whatever, except the stock subscriptions 
sued for. Judgment was prayed arcordingly. 

From the briefs we are assured that the action 
of the court below was based upon Hotel Co. v. 
Schram, 6 Wash. 134, 32 Pac. Rep. 1002. If so, 
we think the court overlooked many man#est 
differences between that case and this, as dis- 
closed by the complaint, which we have set forth 
with much fullness. It is true that the Satsop 
Railroad Company was a large subscriber to the 
capital stock of the Pacific Mill Company, and it 
is also true that under the decision in Schram’s 
Case it was not liable for any of its subscription, 
although it assumed to authorize itself to make 
the subscription by its articles of incorporation, 
and that without its subscription the cap- 
ital of the Pacific Mill Company was not all 
subscribed for; that it was not authorized to com- 
mence business; and that subscribers sued under 
the same circumstances as Schram was would not 
be liable. The action against Schram was the 
ordinary one ofa corporation against one of its 
stock subscribers for the amount of his subscrip- 
tion, and nothing was there considered except 
the bare legal propositions arising out of the re- 
lations of the plaintiff and defendant on the facts. 
But in the case before us it is pointedly alleged 
that each of the subscribers had full knowledge 
of the subscription made by the Satsop Railroad 
Company, and that each of them paid his indi- 
vidual subscription, the subscription of White as 
trustee being the only one not paid. Such knowl- | 
edge and action have frequently been held to con- 
stitute a waiver of the right of the subscriber to 
insist on a full subscription. Thomp. Liab. 
Stockh. § 120; Mor. Priv. Corp. § 156, and cases 
cited; Hager v. Cleveland, 36 Md. 476; Morrison 
v. Dorsey, 48 Md. 468; Musgrave v. Morrison, 54 
Md. 161; Hotel Co. v. Hunt, 57 Mo. 126. Great 
force is added to the reason for thus holding 
when the purpose of the action is to procure 
funds with with to pay the creditors of an insol- 
vent corporation. Nearly $50,000 was paid in by 
the individual subscribers, the purpose of which 
payment could have been nothing else but to 
enable the corporation to commence its proposed 
business. As against creditors, the defendants 
cannot rely on the Schram Case. The respond- 
ents, however, present two other questions which 
are material : 


1. It is sought to hold the respondents for the 
subscription of ‘“‘C. F. White as trustee,’’ under 
the fourth and fifth paragraphs of the complaint. 
The position of the respondents on this point is 
that, in the absence of fraud, parol evidence is 
not admissible to show that the subscription was 
other than what upon its face it appears to be; 
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that the word ‘“‘trustee”’ added to the name of the 
subscriber in such a case, in making an original 
subscription, whatever may be its effect as to 
transfers and other entries upon the books of the 
company, has no effect whatever; and that the 
effect of our statute is to relieve the trustee from 
personal liability, and to charge the trust estate, 
if any, and not to create a trust where there is no 
estate, or to charge a third party upon the al- 
legation that he was the real party in interest, 
and in that way open the door for the admission 
of parol evidence to vary the contract. The stat- 
ute ‘referred to is Gen. St. § 1512: “No per- 
son holding stock as executor, administrator, 
guardian or trustee * * * shall be personally 
subject to any liability as a stockholder of the 
company, but * * * the estate and funds in 
the hands of * * * the trustee shall be liable 
in like manner and tothe same extent as * * * 
the person interested in the trust fund would have 
been, if he or she had been living and competent 
to act and hold the stock in his or her name.” 
But this law can have no bearing upon a case like 
this, for if one who has no estate for which he is 
acting as a trustee can subscribe for stock, and 
escape liability by affixing the words ‘“‘as trustee”’ 
to his signature, he is being directly aided by the 
law to commit a fraud both upon the corporation 
and other subscribers, which was never intended. 
The first proposition,viz: that parol evidence is not 
permitted to show that the subscriber ‘‘as trustee”’ 
is not the real subscriber, has received general 
sanction in England. Cook, Stock & S. § 253. 
But in this country the rule has not been adhered 
to. Burr v. Wilcox, 22 N. Y. 551. While a trustee 
is not an agent, an agent is an agent, in whatever 
way he may describe himself. We can see no 
greater reason for restricting inquiry into this 
kind of a contract than into any other. In Stover 
v. Flack, 30 N. Y. 64, it was held that, although 
Stover alone subscribed for the stock, yet under 
the arrangement between him and Flack the lat- 
ter was astockholder, and was liable to contribute 
towards the debts of the corporation. Here the 
allegation is broadly made that White made the 
subscription as the agent of the respondents, at 
their request, and for the benefit of each of them, 
in proportion to his individual subscription. In 
other words, it was a ‘pool’ subscription by a 
dummy, which was understood by the corpora- 
tion, and was ratified by it, as the subscription of 
the individuals. Nothing could be more strongly 
stated, and we think a cause of action was alleged. 

2. The other point contended for by respond- 
ents is that the receiver, being the representative 
of the corporation and standing in its shoes, can- 
not maintain the action, because inasmuch as the 
stock had not all been subscribed for, and the 
subscriptions were therefore not absolute, the cor- 
poration itself could not sue thereon. Perhaps it 
might be justly argued, from what has been said 
upon the subject of the alleged waiver of the full 
subscription, that in this case the corporation 
could have sued notwithstanding the subscription 





of the Satsop Railroad Company. But it is not 
necessary to so hold in this vase, for we think this 
particular receiver could maintain the action 
whether the corporation could do so ornot. The 
authorities cited to our attention do not, when 
examined closely, hold to the contrary. ‘The 
language used in High on Receivers (sections 
201, 315), is general to the effect that a receiver 
is usually only clothed with such rights of action 
as the person or corporation over whose estate he 
has been appointed might have maintained, but 
the same volume recognizes it as usual for receiv- 
ers to pursue and recover property of an insolv- 
ent sufficient to pay creditors (section 455), and 
respondents concede that such is the fact. It is to 
be observed, however. that Mr. High’s work, so far 
as receivers appointed at the suit of creditors in 
aid of execution are concerned, is based almost al- 
most entirely upon New York cases, which, in 
turn, are founded upon the very full provisions 
of the Code and laws of that State. See chapter 
12, tit. **Creditors.’’ But at section 324a, the same 
author gives the same weight to decisions in 
Maryland and New York holding that, when 
there were acts of waiver on the part of the sub- 
scriber, he would be estopped to defend against a 
suit on his subscription by a receiver on the 
ground that the stock had been only partially 
subscribed, or that he had been deceived by false 
representations as to the condition of the paid up 
capital. Farnsworth v. Wood, 91 N. Y. 308, dis- 
cussed a personal liability imposed upon stock- 
holders to the extent of the par value of their 
holdings, and did not depend upon subscriptions 
atall. Haskell v. Worthington, 94 Mo. 560,78. 
W. Rep. 481, is a negative authority on the ques- 
tion of the effect of a waiver, but on the point in 
discussion it does not support the respondents. 
The plaintiff appears to have been a common law 
assignee of an insolvent corporation merely, who, 


_it is well understood, takes nothing but what is 


conveyed to him by the deed of assignment, and 
does not represent creditors. Bouton v. Dement, 
123 Ill. 142,14 N. E. Rep. 62. Mann v. Pentz, 3 
N. Y. 415, depended entirely upon statute, the 
result turning upon the fact that it was sought to 
sustain an action by the receiver of a manufactur- 
ing corporation against a stockholder by a statute 
which applied only to moneyed corporations. In 
Insurance Co. v. Swigert, 135 Ill. 150, 25 N. E. 
Rep. 680, the receiver was appointed upon the 
application of the State auditor, showing the in- 
solvency of the corporation, and asking that its 
affairs be wound up. The receiver applied for 
leave to proceed against certain stockholders to 
set aside a cancellation of their subscriptions 
made by agreement with the company some years 
before. The court held that the transaction 
amounted to a purchase of its own stock by the 
corporation, which, as between the parties, was a 
valid one, and that the receiver stood so exactly 
in the shoes of the corporation that be could not 
overturn the arrangement made with stockhold- 
ers. The opinion is based upon the statute of Il- 








XUNM 








WiIilAA 


VoL. 39 


CENTRAL LAW JOURNAL. 473 








linois, which is a winding up act of the affairs of 
insolvent insurance companies, and expressly 
prescribes the powers of receivers under it, which 
are held not to constitute them the representa- 
tives of creditors, except in the matter of distri- 
bution. But on page 172, 135 Ill., and page 680, 
25 N. E. Rep., this is said: ‘‘Almost all of the 
cases cited by defendant in error fall in one or the 
other of the four classes following: * * * (3) 
Where the receiver was appointed in a proceed- 
ing prosecuted by creditors, which was supple- 
mental to execution, and the receiver had. the 
rights of the creditors at whose instance, and to 
secure whose claims, he was appointed. * * * 
With the law of such cases we have no fault to 
find.”’ It is needless to call attention to the fact 
that the case before us is of the class mentioned. 
There is no reason apparent why Le Ballister & 
Co. might not have brought this suit for them- 
selves and such other creditors having unsatisfied 
judgments as might join them for there is no spe- 
cific property to be taken possession of; but it is 
certainly a common method of procedure for a 
receiver to be appointed in such cases, and when 
appointed he represents creditors, and not the 
corporation, and, by the order appointing him, 
becomes possessed of the rights of creditors, for 
the purposes of collection, as fully as though 
their judgments were assigned to him. The cases 
cited from Maryland, supra, were all cases of this 
class, not depending upon statute. The judgment 
is reversed, with directions to the Supreme Court 
to overrule the demurrer. 

Nore.—tThe practice of transferring stock of a cor- 
poration in the name of some person as “trustee”’ is 
quite prevalent and has given rise to some litigation. 
This method of transferring stock is used for the pur- 
pose of concealing the name of the real owner in or- 
der to prevent the transaction from operating to en- 
hance or depress the market value of stock. The 
courts in determining the effect in law of a transfer of 
stock made in this way are unanimous in holding that, 
when the word trustee is appended to the name of the 
subscriber for stock, the real owner is liable to the 
corporations for assessments or to creditors for un- 
paid portions of,the stock, even though the real name 
of the owner is not disclosed. Borland v. Haren, 37 
Fed. Rep. 314. In California the owner of stock which 
stands on the books of the corporation in the name of 
another person as trustee is made liable by statute. 
Cal. Civ. Code, § 8322. In New Yorkit has been held 
that evidence that the defendant, in an action to charge 
him with the debts of a corporation to the amount of 
his stock, paid money to the corporation through an- 
other and accepted and retained a certificate of stock 
issued in the name of and assigned by a third person 
in blank, is sufficient to show him to be a stockholder 
in the company though he did not intend that the 
money should be so paid as to cause any personal lia- 
bility. McDonell v. Sheehan, 13 N. Y. Supp. 386. 

The capital stock, including unpaid subscriptions, 
‘constitute a trust fund for the benefit of creditors of 
the corporation. Marshall Foundry Co. v. Hender- 
son, 99 N. Car. 501,6 Am. St. Rep. 589; Beck v. Hen- 
-derson, 76 Ga. 360; Washburn v. Green, 133 U. S. 30. 
To allow a stockholder to escape liability by having 


the stock transferred to another as trustee would be a 
fraud upon such corporation to creditors. In Brewster 





v. Line, 42 Cal. 189, the court said: ‘Considerations 
of public policy and common justice demand that, 
when stock is placed in the name of a trustee, the 
secret owner shall be bound by the acts of his trustee 
dealing with persons who have no actual notice of the 
relation between the parties. If nothing more appears 
on the books of the corporation or on the face of the 
certificate to indicate the trust and its nature than the 
mere addition to the name of the word trustee, the 
owner who has clothed his agent with the legal title 
one of the highest indicia of ownership, should bear 
the consequences resulting from the acts of the agent.”’ 
Thompson y. Toland, 48 Cal. 99. in New York it has 
been held that when stockholders of a corporation 
place shares of stock in the hands of a trustee to be 
sold, the corporation is bound by the acts of the 
trustee. Thus, if the stock is sold on the condition 
that a part is to be paid down and the remainder in 
such instalfments as the corporation shall call for it 
for the purpose of business, the corporation has no 
right to call for all at once unless the purposes of busi- 
ness so require. Williams v. Taylor, 120 N. Y. 244. A 
corporation is liable to a stockholder for conversion of 
his shares by an agent who is allowed without the 
knowledge of the principal to have them transferred 
to himself on the books of the company without au- 
thority except a power of attorney which authorized 
him to sell and transfer stock and other securities and 
property. Tafft v. Presidio, etc. R. Co., 84 Cal. 1381. 
A corporation upon whose book stock is transferred 
to one as trustee, is bound before permitting a trans- 
fer of the stock upon the books by the trustee to as- 
certain the latter’s authority to make the transfer, and 
is liable if there is no authority and the trustee mis- 
appropriates the fund. Marbury v. Ehlen, 72 Md. 
206, 30 Am. & Eng. Corp. Cas. Purchasers from one 
who sells stock in breach of a trust acquire no title as 
against the real ownerif they have notice even con- 
structively of the trust. Shaw v. Spencer, 100 Mass. 
882, 1 Am. Rep. 115; Jandon v. National City Bank, 8 
Blatehf. (U. 8.) 480, affirmed 15 Wall. (U.S.) 165; Baker 
v. Bliss, 39 N. Y. 70; White v. Price, 39 Hun (N. Y.) 
394; Field v. Schuffelin, 8 Johns. Ch. (N. Y.) 150, 11 
Am. Dec. 441; Bayard v. Farmers’, etc. Bank, 52 Pa.’ 
St. 232; Raphael v. McFarlane, 18 Can. Sup. Ct. 183. 
But a bona jide purchaser will be protected even 
though it afterwards transpires that the transferrer 
has violated his trust. Shincon y. Thornton, 56 Ga. 
3877; Bayard v. Farmers’, etc. Bank, 52 Pa. St. 232; 
Nutting v. Thompson, 46 Ga. 34; Salisbury Mills y. 
Townsend, 109 Mass. 115; Cauckins v. Memphis Gas 
Light Co., 85 Tenn. 683. D. M. MICKEY. 
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AMERICAN DIGEST FOR 1894. 

This immense volume of over twenty-five hundred 
pages, issued by the West Publishing Company, St. 
Paul, in connection withand as an index to their ad- 
mirable series of reports, contains a digest of 
all the decisions of all the United States Courts, 
the courts of last resort of all the States and 
Territories and the intermediate courts of New 
York State, Pennsylvania, Ohio, Illinois, In- 
diana, Missouri, Texas and Colorado from September 
Ist, 1898, to Aug. 3ist, (1894. It also contains notes 
of English and Canadian cases, a table of the 
cases digested, and a table of cases overruled, 
criticised and distinguished during the year. 
There are also references to the State reports. The 
above statement of its contents should be sufficient to 
indicate its character and scope and to assure the 
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practitioner of its great value in the labor of search- 
ing for precedents. If, however, more explanation 
is needed it affords us great pleasure to state that the 
manner in which the digests are prepared,the accuracy 
of the statements of the substance of opinions, the 
form in which they are presented and the general 
plan by which ready search is afforded the examiner 
—all are deserving of the highest praise. It would be 
difficult for even the most discerning critic to point 
out a defect or a feature in which substantial im- 
provement could be made. 

BLISS ON CODE PLEADING. 

It may be said that the first edition of this work 
which appeared in 1878, was a “pioneer” on the sub- 
ject of Code Pleading. The philosophical, logical and 
analytical treatment of this then new subject brought 
the work at once into prominence and secured the 
favor of both the active practitioners and the in- 
structors in the various ]uw schools. The fact that it 
has now reached its third edition attests it well-mer- 
ited popularity. To those who are not already famil- 
iar with its plan and scope we will say that it is a 
most thorough and accurate treatise upon the law of 
pleading under the various codes of civil procedure. 
The present edition was revised and annotated by E. 
F. Johnson, Instructor of Law in the University of 
Michigan, who has made some improvements in its 
form and arrangement and has added many new 
cases. It is an invaluable book to the practitioner and 
exceedingly useful to the student. Itis a large vol- 
ume of eight hundred pages, with copious notes, and 
an admirable index. Published by West Publishing 
Co., St. Paul. 


BOOKS RECEIVED. 

Courts and their Jurisdiction. A Treatise on the Ju- 
risdiction of the Courts of the Present Diy, how 
such Jurisdiction is Conferred, and the Means of 
Acquiring and Losing it. By Joha D. Works, 
Formerly one of the Justices of the Supreme 
Court of the State of California, and Author of 
“Indiana Pieading and Practice,” and of ‘“Re- 
moval of Causes from State to Federal Courts.’’ 
Cincinnati: The Robert Clarke Company, 1894. 
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1. ACCORD AND SATISFACTION.—An agreement to ac- 
cept less than the face amount is not good as an ac- 
cord and satisfaction.—SWOPE V. BIER, Ind., 38 N. E. 
Rep. 340. 

2. AcTIONS—Joinder of Distinct Causes.—Where sev- 
eral attorneys are employed to contest a will, and the 
contract, though signed by all, provides that a certain 
proportion ofthe amount received from the estate is 
to be paid to each attorney, they cannot join in an ac- 
tion to recover their fees.—-MCINTOSH V. ZARING, Ind., 
38 N. E. Rep. 321. 

3. ADMINISTRATION—Executors and Administrators— 
Illegal Investment.—Where an administratrix d. b. n. 
receives and retains securities, on settlement with the 
original executor, in which funds of the estate had 
been illegally invested, but which were worth the 
amount paid therefor, in an action on his bond the 
original executor is entitled to credit forthe value of 
such securities when turned over.—THAYER V. KINSEY, 
Mass., 38 N. E. Rep. 360. 

4. APPEAL—Bill of Exceptions.—After a bill of ex 
ceptions has been quashed, it can be considered for no 
further purpose in the case in which it was originally 
filed in this court.—JONES Vv. WOLFE, Neb., 60N. W. 
Rep. 563. 

5. APPEAL—Mandate.—In an action at law, where the 
facts are found or are undisputed, and the Supreme 
Court on appeal reverses the judgment, and indicates 
what it should be, and there is no contention that a 
different state of facts can be shown on a new trial, the 
trial court may enter judgment in accordance with the 
opinion of the Supreme Court.—CITY BANK OF BOONE 
Vv. RADTKE, Iowa, 60 N. W. Rep. 615. 

6. APPEAL BOND.—An action may be maintained on 
an appeal bond conditioned that appellant “shall 
prosecute his appeal with effect,” where the appellant 
does not file atranscript within four yeais after tak- 
ing the appeal, though the appellate court has not 
passed on the appeal.—MICHAEL V. BALL, Tex., 27 8. 
W. Rep. 948. 

7. ATTACHMENT.—After judgment on personal serv- 
ice foreclosing an attachment, a claimant to the prop- 
erty attached cannot defeat the writ by showing that 
it was issued on an insufficient affidavit.—SLADE v. 
LE PAGE, Tex., 27S. W. Rep. 952. 


8. BANK—Recovery of Deposit—Ultra Vires Contract. 
—Where money is deposited with the cashier of a bank 
under an agreement thatit shall be invested by the 
bank in bonds and stocks, the bank is liable for the re- 
turn of the money, no investment having been made, 
though the agreement for its investment by the bank 
was ultra vires.—L’ HERBETTE V. PITTSFIELD NAT. BANK, 
Mass., 38 N. E. Rep. 368. 


9. BANKS AND BANKING—Assignwment for Creditors.— 
Where a bank, atthe time of assigning for creditors, 
Owns county warrants, and has deposited with it, by 
the county treasurer, money, the greater part of which 
it knows is trust money belonging to the county, the 
county is entitled to have the warrants delivered up, 
and a charge made forthe amount thereof in the ac- 
count of the treasurer, though he had been in the 
habit of drawing his check on the bank, in its favor, 
for the amount ofcounty v arrants held by it at various 
times of settlement.—CRAWFORD COUNTY v. MER- 
CHANTS’ NAT. BANK OF MEADVILLE, Penn., 30 Atl. Rep. 
302. 

10. BENEVOLENT SOCIETY—Non-payment of Assess- 
ment—Suspension.—Where a policy of life insurance 
issued by the grand lodge of a benevolent society pro- 
vides that if the assured fails to pay his assessment he 
shall be suspended, und can be reinstated only by a 
majority vote of the subordinate lodge to which he be- 
longs, after paying all assessments due from him, the 
refusal of the officer of the subordinate lodge, whose 
duty itis to collect assessments, to accept those due 
from the assured after his suspension, does not waive 
the provision of the policy requiring a vote of his 
lodge, where there is no evidence that ifthe question 
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had been submitted to the lodge it would have voted 
for reinstatement, andthe constitution of the society 
provides that the officers of the subordinate lodge, in 
collecting assessments, are not agents of the grand 
lodge.—GRAND LODGE, A. O. U. W. OF INDIANA V. KING, 
Ind., 38 N. E. Rep. 352. 

11. CARRIERS — Injuries to Live Stock.—A car fur- 
nished by a railroad company for the transportation of 
horses and mules, which is liable to be broken from 
slight kicks by the animals, is not reasonably safe, 
and the shipper may recover for injuries to the animals 
caused by the car being so broken.—BETTSs V. CHICAGO, 
R. 1. & P. Ry. Co., lowa, 60 N. W. Rep. 623. 

12. CARRIER—Live Stock Shipment—Contract Provis- 
ions.—In the absence of statute, a carrier may by 
special contract, limit its liability as an insurer, but it 
cannot restrict it so as to excuse itself from the results 
of the negligence of its servants or agents.—HUDSON 
Vv. NORTHERN Pac. R. Co., Iowa, 60 N. W. Rep. 608. 

13. CARRIERS—Special Contracts—Validity.—A com 
mon carrier of freight on the high seas has a right to 
provide at times for a reduced rate, on condition that 
one taking advantage thereof shall, for a certain time, 
ship all his goods by such carrier’s line, if it offers the 
same returns to all, and is prepared to transport goods 
for areasonable sum for any person not willing to 
agree to such condition.—LOUGH V. OUTERBRIDGE, N. 
Y., 30 N. E. Rep. 292. 

14. CARRIER OF GOODS — Delivery.—The duty ofa 
common carrier of goods isnot only to safely carry, 
but to deliver, ard delivery must be made withina 
reasonable time, atthe place and to the person to 
whom the goods were consigned.—GATES V. CHICAGO, 
B. & Q. R. Co., Neb., 60 N. W. Rep. 583. 


15. CARRIER OF GOopDs—Liability to Assignee of Bill 
of Lading.—Where the consignor’s sight draft is at- 
tached to the bill of lading, and the carrier delivers 
the goods to a purchaser from the consignee without 
requiring the bill of lading to be delivered up, such 
carrier is liable to a bank which advances the money 
to the consignee to pay the draft, and takes the bill of 
lading as security therefor.—WALTERS V. WESTERN & 
A. R. Co.,U. 8. C. C. (Ga.), 63 Fed. Rep. 391. 


16. CHATTEL MORTGAGE — Enforcement—Estoppel.— 
Where a bank buys notes of the payee on the faith of a 
statement by the latter that the maker has a large 
capital, and is doing a properous business, when in 
fact such payee holds unrecorded chattel mortgages 
securing such notes and others on all the property of 
the makers for an aggregate amount greater than the 
actual value of the property, of which the bank has no 
knowledge, the mortgagee and its assignee for the 
benefit of creditors are estopped to set up such mort- 
gages to defeat an attachment by the bank, levied af- 
ter the mortgages are recorded.—WACHUSETT NAT. 
BANK V. SIOUX CITY STOVE WORKS, U.S.C. C. (Iowa), 
63 Fed. Rep. 366. 

17. CHATTEL MORTGAGE—Lien.—The mortgagee un- 
der achattel mortgage acquires a lien only upon the 
property conveyed, and not the legal title thereof.— 
BEDFORD V. VAN COoTT, Neb., 60 N. W. Rep. 572. 

18. CHATTEL MORTGAGES — Recording.—Where the 
land on which the seed is sown is partly within a vil 
lage and partly in the town outside the village, and 
the borrower resides in the village, but the contract is 
filed only in the office of the town clerk; such filing is 
insufficient to constitute a lien on the grain raised on 
the land within the village.—MINNESOTA AGRICULTURAL 
Co. V. NORTHWESTERN ELEVATOR OO., Minn.,60N. W. 
Rep. 671. 

19. CONCURRENT NEGLIGENCE.—One is liable for an in- 
jury caused by the concurring negligence of himself 
and a third party to the same extent as for one caused 
entirely by his own negligence.—CHICAGO, R. I. & P. 
Ry. Co. v. SuTTON, U.S.C. C. of App., 63 Fed. Rep. 

20. CONTEMPT — What Constitutes. — Where one, 
knowing thatthe court has initiated a process to re- 





strain his committal of some act, commits that act, he 
is guilty of contempt, notwithstanding he was guided 
by the written opinion ofan attorney that he was not 
bound to take cognizance of the process unless duly 
served on him.—TERRITORY V. CLANCY, N. Mex., 87 
Pac. Rep. 1108. 

21. CONTEMPT PROCEEDINGS—Privilege of Witness.— 
Though a witness has tesitfied that he was in no way 
connected with a criminal offense, yet, where the cir- 
cumstances are such as to place himin danger ofa 
prosecution therefor, he may refuse to testify on the 
ground that his evidence may tend to criminate him. 
—PEOPLE V. FORBES, N. Y., 38N. E. Rep. 303. 

22. CONTRACT — Acceptance. — Where an offer is in 
writing, signed and delivered by the party making it, 
and is accepted, and acted upon by both parties, it is 
sufficiently executed to make it a binding obligation 
upon both, and will not be construed as a unilateral 
agreement.—BLOOM v. HAZZARD, Cal., 37 Pac. Rep. 
1037. 

23. CONTRACT—Change in Construction of Statute.— 
Where the Supreme Court reverses its former decis- 
ions construing a statute, and gives it a new con- 
struction, contracts affected by such statute, and 
made while the former construction obtained, will, af- 
ter the change in construction, be given the same ef- 
fect, as ifnosuch change had been made.—STEPHEN - 
SON V. Boopy, Ind., 38 N. E. Rep. 331. ; 

24. CONTRACT — Construction.—Where a contract of 
shipment by rail does not define what shall constitute 
acar load, a general custom among railroad men and 
shippers, by which a car load is made to consist ofa 
certain number of pounds, governs the contract.— 
Goop v. CHICAGO, R.I. & P. Ry. Co., Iowa, 60 N. W. 
Rep. 631. 

25. CONTRACT—Parol Evidence.—A written acknowl- 
edgment that there is due a certain sum of money “on 
settlement this day” cannot, inthe absence of fraud 
or mistake, be varied by oral testimony in regard to 
such settlement.—SAN ANTONIO LUMBER CO. Vv. DICKEY, 
Tex., 278. W. Rep. 955. 


26. CORPORATION — Action against Stockholder.—An 
action against a stockholder in a corporation to re- 
cover on his personal liability, under the statute, for 
corporate debts, is one “arising on contract,” within 
the meaning of Gen. St. 1866, ch. 66, § 49.—HENCKE V. 
TWOMEY, Minn.,60N. W. Rep. 667. 


27. CORPORATIONS—Contract by Corporators.—Where 
lots‘held in severalty were conveyed to a corporation 
by the owners, who were also incorporators, pursuant 
toa contract with the other incorporators, made be- 
fore incorporations, by which the grantors agreed to 
devote their energies to the sale of such lots for the 
corporation, and torefrain from selling other lots in 
competition, the contract is several, and one of such 
incorporators is not liable to the corporation for a 
breach thereof by another.—DES MOINES COTTON- MILL 
Co. v. YORK INv. Co., Iowa, 60 N. W. Rep. 648. 

28. CORPORATIONS — Dissolution—Restraint of Cred- 
itors.—In a proceeding for the voluntary dissolution 
of a corporation and for the appointment of a tempo- 
rary receiver, the court has no power to make an or- 
der restraining creditors of the corporation from dis- 
posing of its bonds held as collateral to loans under 
lawful contracts empowering them to sell.—IN RE 
DIRECTORS OF BINGHAMPTON GENERAL ELECTRIC CO., 
N. Y., 388 N. E. Rep. 297. 

29. CORPORATIONS — Foreclosure—Stockholder.—The 
foreclosure of a mortgage on corporate property, if 
carried on in good faith and in the interest of the 
stockholders, is conclusive as against a stockholder 
who shows no equity inconsistent with the determina- 
tion of the foreclosure suit, every defense that could 
have been raised by individal stockholders having 
been interposed by the corporation.—ALEXANDER V. 
DONOHOE, N. Y., 38 N. E. Rep. 263. 


30. CORPORATIONS—Foreign Corporations.—A contract 
with citizens of Tennessee by a foreign corporation 
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having no office or agency in that State, for the furnish- 
ing and adjusting of machinery, is a transaction of 
interstate commerce, and not a doing of business in 
the State within the meaning ofa statute requiring a 
foreign corporation, ‘‘to register its charter’ before 
doing business there.—MILAN MILLING & MANUF’G Co. 
Vv. GORTEN, Tenn., 27S. W. Rep. 971. 

31. CORPORATIONS—Lease of Franchise.—W here a cor 
poration secures a franchise, by municipal grant, to 
- Operate gas and electric works,and to supply the inhab- 
itants with the product, it becomes its legal duty so to 
do; and a lease of its works and privileges is ultra vires, 
and void as against public policy.—VISALIA Gas & 
ELECTRIC LIGHT Co. Vv. StMs, Cal., 37 Pac. Rep. 1042. 

32. CORPORATIONS—Reclamation District—Collateral 
Attack.—A corporation organized to reclaim swamps 
and overflowed lands is of a quasi public character, and 
and the proceedings leading up to its creation cannot 
be collaterally attacked.—RECLAMATION DIsT. NO. 
542 v. TURNER, Cal., 37 Pac. Rep. 1038. 

33. CouNTY—Claim against— Mandamus.— Mandamus 
lies to compel the county auditor to audit a valid 
claim against the county which has been allowed by 
the board of supervisors acting within their powers.— 
HUNT V. BRODERICK, Cal., 37 Pac. Rep. 1040. 


34. CouRT— Adjourned Sessions.—After the court has 
once regularly convened on the day fixed by order of 
the Supreme Court, it can expire only by adjournment 
sine die or by operation of law, and, unless adjourned 
sine die, wlll not so expire by operation of law until 
the first day of the next regular term in the same or 
another country; and failure of the judge to attend on 
a distant day to which the said court is adjourned, 
after having been regularly convened on the date fixed, 
will not result in the loss or lapse of the term.—I1N RE 
DOSSETT, Okla., 37 Pac. Rep. 1066. 


35. COVENANTS—Building Restrictions.— Where the 
owner of adjacent lots conveys one by a deed provid- 
ing that the grantee or his assigns should never erect 
buildings thereon within a certain distance of the 
street, the restriction runs with the land, and a 
grantee of the adjacent lots may enjoin its violation.— 
MUZZARELLI V. HULSHIZER, Penn., 30 Atl. Rep. 291. 

86. COVENANTS BY LESSEE—Damages.—The measure 
of damages for breach of covenants on the part ofa 
lessee to allow the lessor to put up the usual notice of 
“To let’ on the building before the expiration of the 
lease, and also to permit the premises to be shown to 
persons proposing to rent, is the rental value of the 
building during the time it remained vacant on ac- 
count of the lessee’s act.—UNITED STATES TRUST CO. 
OF NEW YORK V. O'BRIEN, N. Y., 88 N. E. Rep. 267. 


37. CRIMINAL LAW—Adultery.—Under the statutes of 
Oklahoma requiring that prosecutions for adultery 
can only be commenced and carried on by his or her 
own husband or wife, as the case may be,or by the 
husband or wife of the other party to the crime, held, 
that such prosecution cannot be commenced and car- 
ried on by a woman after she has obtained a decree of 
divorcement from the party charged to have com- 
mitted the crime.—IN RE SMITH, Okla., 37 Pac. Rep. 
1099. 

88. CRIMINAL LAwW—Demurrer to Plea.—When a plea 
in bar to an indictment or information is insufficient 
in form, or when it appears from the face thereof that 
the facts alleged are not in lawa bar to the prosecu 
tion, the State may demur; otherwise, it should join 
issue by means of a replication.—SMITH V. STATE, Neb., 
60 N. W. Rep. 585. 

39, CRIMINAL LAW — Larceny — Fraud in Obtaining 
Possession.—If one is induced by a trick or a fraud to 
give up the possession of his property, and the posses- 
sion has been for aspecial purpose, as for security 
that he will perform his part of a contract, and if in so 
surrendering the possession he still meant to retain 
the right of property in himself until the full perform- 
ance of the contract by those with whom he dealt, and 





the property is appropriated and converted to their 
own use by those to whom the possession was thus 
given, such appropriation and conversion will be lar- 
ceny.—DEVORE -v. TERRITORY, Okla., 37 Pac. Rep. 
1092. 

40. CRIMINAL LAW— Limitations.—Where a person, 
on May 10, 1894, is arrested upon a complaint before a 
United States commissioner, charging him with an in- 
famous crime, alleged to have been committed May 
13, 1891, held, that under section 1044, Rev. St. U. 8., the 
filing of a complaint before a commissioner does not 
Stay the operation of the statute of limitation.—Ex 
PARTE V. LACEY, Okla., 387 Pac. Rep. 1095. 

41. CRIMINAL PRACTICE—Assuult with Deadly Wea 
pon.—Under Act 1887, ch. 80, providing punishment 
for unlawful assault with a deadly weapon, an indict- 
ment alleging that defendant “feloniously’” made an 
assault, but not alleging that the assault was “un- 
lawful,” is insufficient. — TERRITORY Vv. ARMIJO, N. 
Mex., 37 Pac. Rep. 1117. 

42. DEED— Cancellation. — A conveyance of land 
worth $3,000 for $500, made by a grandson, immediutely 
on coming of age,to his grandfather, with whom he 
had lived all his life, and who had concealed from him 
his interest in the lands, part of which was a remain 
der, after a life estate in the defendant, will be set 
aside.—CHAMBERS V. CHAMBERS, Ind., 38 N. EK. Rep. 
334. 

43. DEED—Construction—Habendum Clause.—Where 
from the whole deed it appears that the grantor in- 
tended by the habendum clause to restrain, limit, or en- 
large the estate named in the granting clause, the 
habendum prevails over the granting clause.— BARNETT 
Vv. BARNETT, Cal., 37 Pac. Rep. 1049. 

44. DEED—Defective Acknowledgment — Recitals.— 
At the foot of a treasurer’s deed was a receipt for the 
purchase money, filledup, but not signed by the treas- 
urer, and a certificate that the deed was acknowledged 
in open court ‘fon the day of y’ 1859. The 
certificate was signed by R, prothonotary, and pur- 
ported to be under the seal of the court. At the left of 
the certificate, in the usual place of the seal, was a 
faint ring, but no distinguishable letters: Held, that 
the deed was prima facie evidence of the facts recited 
in it, and of its due acknowledgment in open court.— 
LEE V. NEWLAND, Penn., 30 Atl. Rep. 238. 








45. DivorcE—Review on Appeal.—A judgment in di- 
voroe will not be disturbedunless there was fraud on 
the jurisdiction of the court.—KELLER V. KELLER, Ind., 
38 N. E. Rep. 337. 

46. DowER.—Under 4 Rev. St. (8th Ed.) ch. 1, tit. 3, 
§1, providing that a widow shall be endowed ofthe 
third part of the land of which her husband was 
seized of an inheritance during coverture, she is not 
entitled to have dower declared in lands which he 
pays for, and has conveyed to a third person for the 
purpose of depriving ber of dower, under an agree 
ment by himthat the husband shall receive all the 
benefits of, and have full control over, it.—PHELPs Vv. 
PHELPS, N. Y., 38 N. E. ep. 281. 

47. EMINENT DOMAIN.—The just compensation re- 
quired to be made for taking private property for pub- 
lic use by section 21 of article 1 of the constitution 
must, before such taking, be ascertained, and com- 
pensation made therefor, whether the appropriation 
of such property is by a municipal or other corpora- 
tion. LIVINGSTON v. BOARD OF COM’RS OF JOHNSON 
CounTY, Neb.,60 N. W. Rep. 555. 

48. Equiry—Jurisdiction—Adequate Remedy at Law. 
—The trustee under a mortgage onthe property ofa 
gas company has no right of action in equity against a 
city to recover money which the city agreed to pay the 
company for gas used in lighting the city, and which 
the company pledged directly to the trustee for the 
sole purpose of paying interest on the mortgage bonds 
and the creation of a sinking fund, there being a com- 
plete remedy at law for the breach of a contract to pay 
money.—INTERNATIONAL TRUST CO. V. CARTERSVILLE 
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IMPROVEMENT, GAS & WATER CO.,U. S.C. C. (Ga.), 68 
Fed. Rep. 341. 

49. EVIDENCE — Fraudulent Conveyances—Declara- 
tions.—A seller’s declarations, made after the sale, are 
inadmissible to prove the good faith thereof.—NEEB V. 
MCMILLAN, Iowa, 60 N. W. Rep. 612. 

50. EVIDENCE — Parol Evidence—Written Lease. 
Parol evidence of acontemporaneous oral agreement by 
alandlord to make improvements is admissible to de- 
feat an action on the written lease,in the absence of 
an allegation of fraud or misrepresentation.—LERCH 
v. Sioux City TrmEs Co., Iowa, 60 N. W. Rep. 611. 

51. EVIDENCE—Res Gestz.—In an action by a child 
for assault, statements regarding the assault made by 
plaintiff to other children immediately after the as- 
sault, and while she was crying from the effects there- 
of, are admissible.—SMITH V. DAWLEY, Iowa, 60 N. W. 
Rep. 625. 

52. FALSE IMPRISONMENT — Evidence.—One who 
causes the arrest and imprisonment of another by 
making affidavits on which a magistrate issues a war- 
rant which he has no jurisdiction or authority to issue 
is liable in damages.—COFFIN V. VARILA, Tex., 278. W. 
Rep. #56. 

53. FEDERAL Courts—Jurisdiction—Disbarment fn 
State Courts.—A Fed.ral Court has no jurisdiction of 
an action for damages for conspiracy to disbar an at 
torney from practice in State courts, his right to 
practice in Federal Courts not being affected thereby, 
though the disbarment was for statementsin a Fed 
eral Court.—GREEN V. ELBERT, U. 8. C. C. of App., 63 
Fed. Rep. 308. 

54. FEDERAL OFFENSE — Perjury — Indictment.—To 
constitute perjury as defined by section 5892, Rev. St. 
U.58., it is sufficient ifthe indictment charges that the 
false oath was taken before an officer duly authorized 
under the laws of the United States to administer 
ouths.—RICH V. UNITED StTaTES, Okla., 37 Pac. Rep. 
1083. 

55. FrRaup—Collateral Attack—Decree.—A decree of 
the orphans’ court forthe sale of decedent’s land, ob- 
tained by fraud on persons who were not parties to 
the proceedings, may be attacked by them collaterally. 
—SAGER V. MEAD, Penn., 30 Atl. Rep. 284. 

56. FRAUDULENT CONVEYANCES — Gift.—A voluntary 
conveyance is not fraudulent as to creditors where the 
grantor retains suflicient property subject to execu 
tion to pay all indebtedness.—EMERSON V. Opp, Ind., 
38 N. E. Rep. 330. 

57. FRAUDULENT CONVEYANCE—Suit to Set Aside.— 
Though the statute of limitations does not run against 
an action to set aside a fraudulent conveyance until 
the creditor has obtained judgment on his claim, if he 
fails to put his claim in judgment for 18 years, having 
notice during that time of the conveyance from the 
record thereof, his right of action is barred by his 
laches.—MICKLE V. WALRAVEN, Iowa, 60 N. W. Rep. 
633. 

58. GUARDIAN — Changing Domicile of Ward.—A 
guardian by nature may, in good faith, change his 
ward’s domicile.—IN RE BENTON, Iowa, 60 N. W. Rep. 
614. 

59. HIGHWAYS—Law of the Road—Bicycles.—A _ high- 
way is intended for public use, and a person driving a 
horse thereon has no rights superior to those of a per- 
son riding a bicycle.—THOMPSON V. DODGE, Minn., 60 
N.W. Rep 545. 

60. HIGHWAYs—Report of Reviewers.—Pol. Code, Sec. 
2688, provides that, after hearing the report of viewers 
in the laying out of a highway, the supervisors must 
declare the report to be approved or rejected in whole 
orin part: Held, that where, under a bill of re iew di- 
rected to a board of supervisors, it appears that a 
viewers’ report is regular on its face, and the only 
question raised is whether the report was true, the ac- 
tion of the supervisors in approving the report will 
not be disturbed.—JOHNSTON V. BOARD OF SUPR’S OF 
GLENN County, Cal., 37 Pac. Rep. 1046. 





61. HUSBAND AND WIFE—Separation — Necessaries.— 
A husband is liable for necessaries furnished his wife, 
from whom he had separated, where he had practically 
deserted her, and neglected to provide for her, but had 
previously paid bills contracted by her, and plaintiff 
was unaware of any change in their relations.—LLEW- 
ELLYN V. LEVY, Pa., 30 Atl. Rep. 292. 

62. IMMIGRANTS—Exclusion Acts.—The acts regulat- 
ing immigration, existing when Act March 3, 1891, was 
passed, refer to aliens who are imported into or who 
migrate to this country, and do not exclude a person 
already resident here, though not naturalized, who 
temporarily departs, with the intention to return,—IN 
RE MARTORELLI, U.S.C. C. (N. Y.), 63 Fed. Rep. 437. 

63. INJUNCTION—Agreement not to Practice Medicine, 
—A contract by which a physician agrees with another 
not to practice in the place where they are located for 
a number of years, binding himself in a penal sum for 
performance of his covenants, will be enforced by in- 
junction.—WILKINSON V. COLLEY, Pa., 30 Atl. Rep. 286. 

64. INJUNCTION — Preliminary Injunction. — The 
court’s action in refusing a preliminary injunction will 
not be reviewed unless it shall clearly appear that 
there was an abuse of its discretion.—SANTA CRUZ FAIR 
BUIDING ASS’N V. GRANT, Cal., 37 Pac. Rep. 1034. 

65 INJUNCTION—Special Assessment.—A slight change 
in the direction of a sewer after confirmation of a spe- 
cial assessment therefor is no cause for enjoining the 
collection of such assessment at the suit of a property 
owner whose property receives the same benefit from 
the sewer that it would according to the original plan. 
—ROSSITER V. CITY OF LAKE FOREST, IIl., 38 N. E. Rep. 
359. 

66. INJUNCTION — To Restrain Actions at Law.—In- 
junction will lie to restrain the prosecution of a num- 
ber of suits for royalties accruing under a continuing 
contract, where in a suit involving ali the issues be- 
tween the parties, the plaintiff therein has recovered a 
judgment, from which the defendant is prosecuting an 
appeal with a sufficient appeal bond, and defendant 
bas also given a bond conditioned that he will pay any 
judgment against him in another similar suit which is 
pending, and all royalties accruing pending the appeal, 
and has stipulated that, if the judgment appealed from 
is finally affirmed, he will interpose no defense to any 
other action to recover royalties under the contract.— 
NORFOLK & N. B. HOSIERY CO. V. ARNOLD, N. Y., 38 N. 
E. Rep. 271. 


67. INSURANCE—Agents and Adjusters.—The adjuster 
of an insurance company, selected for the work be- 
cause of special skill and fitness, has no power to dele- 
gate his authority; and if he appoint a subadjuster the 
company must ratify his act to become bound by it.— 
RUTHVEN V. AMERICAN FIRE Ins. Co., Iowa, 60 N. W. 
Rep. 663. 

68. INSURANCE—Policy Payable tq Mortgagee.—An 
insurance policy payable to the mortgagee, as his in- 
terest might appear, provided that the company, on 
payment to the mortgagee of any sum for loss, should 
be subrogated to all his rights, but that no subroga- 
tf@n should impair the mortgagee’s right to recover the 
full amount of hisclaim: Held, that where, before the 
loss, foreclosure proceedings had been commenced, 
the mortgagee could sell the premises thereunder af- 
ter the loss, and enforce payment on the policy forthe 
deficiency.—EDDY V. LONDON ASSUR. CoRP., N. Y., 38 
N. E. Rep. 307. 

69. INSURANCE—Verbal Contract.—The issuance of a 
policy is not necessary to a valid contract of insur- 
ance; and if a verbal contract to issue is made with an 
authorized agent of the company without mentioning 
any date for the insurance to take effect, the risk com- 
mences immediately.—POTTER V.,PHENIX Ins, Co., U.S. 
C. C. (Mo.), 63 Fed. Rep. 382. 

70. INTOXICATING LIQUORS—Civil Damage Law.—In 
an action onthe bond of a saloon keeper, the fact es- 
sential to be shown isthe disqualification to support 
those thereto entitled, caused or contributed to by 
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sales of intoxicating liquors to one upon whom legally 
devolves the duty of furnishing such support; and this 
disqualification may be either partial in effect or lim 
ited in duration, by reason of physical disability, or it 
may vecome complete as by death.—CHMELIR V. SAW- 
YER, Neb., 60 N. W. Rep. 547. 

71. INTOXICATING LIQuORS—Evfdence.—A person is 
guilty of keeping a building for the unlawful sale of 
liquor who knowingly permits another person to keep 
liquor therein for such purpose, though he himself 
does not intend to make any sales.—COMMONWEALTH 
Vv. REED, Mass., 38 N. E. Rep. 365. 

72. JUDGMENT—Certificatefof Deputy.—The certificate 
of the clerk of the court in which a foreign judgment 
was rendered is defective if made by a deputy.—EN- 
SIGN V. KINDRED, Penn., 30 Atl. Rep. 274. 

73. JUDGMENT — Domestic Judgments — Federal 
Court.—The courts of the United States within this 
jurisdiction are not regarded as foreign courts, and 
their judgments will be treated for many purposes as 
domestic judgments.—FIR8sT NAT. BANK OF CHICAGO V. 
SLOMAN, Neb., 60 N. W. Rep. 589.. 

74. JUDICIAL NOTICE—Ordinances.—Courts will not, 
as arule, take notice of municipal ordinances, unless 
required todoso by special charter or general law. 
But to that rule an exception is recognized in favor of 
the courts of municipal corporations, which will take 
notice of their own ordinances since they stand in the 
same relation to the municipal laws as do courts of 
general jurisdiction towards the general laws of the 
State.—FOLEY V. STATE, Neb., 60 N. W. 574. 

75. LANDLORD AND TENANT — Fact — Forfeiture of 
Lease.—The acceptance of rent, by a landlord from his 
tenant, which falls due after the forfeiture of the lease, 
declared by the landlord for the non-payment of an 
installment of rent by the tenant, operates as a waiver 
by the landlord of his right to insist upon a forfeiture 
of the lease because of the tenant’s default.—STOVER 
Vv. HAZELBAKER, Neb., 60 N. W. Rep. 597. 

76. LANDLORD AND TENANT—LIiability for Repairs.— 
The obligation of a landlord in any case to repair 
leased premises rests solely on express contract, and 
without an express contract to that effect a landlord is 
neither bound to repair leased premises himself nor 
to pay for repairs made by his tenant.—TURNER V. 
TOWNSEND, Neb., 60 N. W. Rep. 587. 

77. LANDLORD AND TENANT—Rent—Set-off.—Damages 
for malicious prosecution of suits for unlawful de- 
tainer cannot be set off or recouped in an action for 
rent, since such damages do not arise out of contract, 
and are not connected with the subject-matter of the 
suit.—DIETRICH V. ELY, U. 8.C. C. of App., 60 Fed. 
Rep. 413. 

78. LIMITATION OF ACTIONS— Dedication of Alley.— 
The statute of limitations will not run against a city, 
so as to prevegt it from opening a public alley.— 
TARALDSON V. TOWN OF LIME SPRINGS, Iowa, 60 N. W. 
Rep. 658. 

79. LIMITATIONS—Promise to Toll Statute.—In an ac- 
tion on a note, a parol promise to pay the same, mqde, 
after maturity, but before the six-year period of 
limitation expires, will not avail as anew promise.— 
BULLARD V. LOPEZ, N. Mex., 37 Pac. Rep. 1103. 


80. MASTER AND SERVANT—Fellow-servant.—One em- 
ployed by defendant to inspect cars furnished by a 
railway company, and to shift them toa point where 
they could be loaded, is afellow-servant of one em- 
ployed to load them,and defendant is not liable for 
injuries to the latter, caused by defects in the cars 
which the former negligently failed to discover and 
guard against.—NEUTZ V. JACKSON HILL COAL & COKE 
Co., Ind., 33 N. E. Rep. 324. 

81. MASTBR AND SERVANT—Injury — Proximate and 
Remote Cause.—The merejfact that an employee was 
careless in doing a certain piece of work does not 
show that he wasa reckless and incompetent servant, 
whom it was negligence to employ .—HATHAWAY V. 
ILLINOIS CENT. Ry. Co., Iowa, 60 N. W. Rep. 651. 





82. MASTER AND SERVANT—Reckless Fellow-servants* 
—The complaint in an action by a servant against his 
master for injury from the negligent conduct of an in- 
competent fellow-servant need not allege that plaint- 
iff did not have opportunity equal with that of the 
master to know of the incompetency, but it is enough 
for it to allege plaintiff's want of knowledge thereof. 
LOUISVILLE, N. A. & C. Ry. CO. v. BREEDLOVE, Ind., 
38 N. E. Rep. 357. 

83. MECHANIC’s LIENS — Claim of Subcontractor.— 
The statute gives a certain time for filing a claim fora 
lien by a subcontractor, and the mere fact that a sub- 
contractor has postponed the filing of his lien till 
towards the end of the time limited for that purpose 
will not interfere with his said statutory right, no 
matter what may have been his motive.—BOHN SasH 
& DoOORCO. V. CASE, Neb., 60 N. W. Rep. 576. 

84. MECHANIC’s L1EN—Contract.—A building contract 
by which the contractors are to “erect and finish the 
building as embodied and set forth in the general 
plans and specifications of the new building, the 
Maverick Printing House. Said building to be erected 
on Ave. E, just north of the U. S. post-office building, 
in the City of San Antonio, Texas,”— describes the 
property sufficiently to fix a mechanic’s lien thereon. 
—MYERS V. MAVERICK, Tex., 27S. W. Rep. 950. 

85. MUNICIPAL CORPORATION— Limitation—Contracts. 
—A contract entered into by a city, whereby such 
city contracts to pay the sum of $4,400 per annum, for 
aterm of 20 years, as rental for water hydrants, does 
not create a present indebtedness against said city in 
asum equaltothe aggregate amount of such rentals 
for the entire period of time for which the contract is 
to run.—TERRITORY Vv. CITY OF OKLAHOMA, Okla., 37 
Pac. Rep. 1094. 

86. MUNICIPAL CORPORATIONS—Powers—Assessments. 
—The power ‘‘to levy and collect special taxes and 
assessmerts” upon real estate to pay the cost of 
street improvements, expressed in section 69 of the 
act governing cities of the metropolitan class, does not 
alone carry with it or include the power to sell the 
real estate upon which such tax or assessment is im- 
posed in case of non-payment.—STATE V. IREY, Neb., 
60 N. W. Rep. 601. 

87. NEGLIGENCE—Proximate Cause. — In an action 
for personal injuries, an instruction to find for de- 
fendant if plaintiff's negligence contributed to, and 
was the proximate cause of,the injury, does not re- 
quire plaintiff’s negligence to be the sole cause of the 
injury to preclude defendant’s liability, and is not er- 
roneous.— CITIZENS’ Ry. Co. V. CREASY, Tex., 278. W. 
Rep. 945. 

88. NEGOTIABLE INSTRUMENTS— Plea—Ultra Vires.— 
In an action upon a note payable to an insurance com- 
pany, aplea that the taking of such a note was an 
ultra vires act is not good.—GORRELL V. HOME LIFE 
Ins. Cu. OF NEW YORK, U. S.C. C. of App., 63 Fed. 
Rep. 371. 

89. PARTNERSHIP—Powers of Partner.—A partner ofa 
firm engaged in the livery business is acting within 
the scope of the partnership business when he pro- 
cures horses for the use of the firm.—CHAPPLE V. 
Davis, Ind., 38 N. E. Rep. 355. 

90. PARTNERSHIP—What Constitutes.—Where a per- 
son entering into a joint business enterprise contract 
to do all that in law is necessary to constitute a part- 
nership, they are a partnership inter se, though they 
did not expressly intend to create such relationship. 
—CHAPMAN V. HUGHES, Cal., 37 Pac. Rep. 1048. 

91. PLEADING—Demurrer to Answer.—A demurrer to 
an answer on the ground that it ‘‘does not state facts 
sufficient to constitute a good answer” is defective; it 
should be thatthe answer “does not state facts suffi- 
cient to constitute a cause of defense.’’— WADE V. 
HUBER, Ind., 388 N. E. Rep. 351. 

92. PUBLIC LANDS—Equity.—A court of equity has no 
power to hear and determine any question affecting 
the title to public lands until the land department has 
determined the matter, and the title has passed from 
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the government; but, after the title has passed to pri- 
vate parties, a court of equity will convert thejholder of 
the legal title into a trustee to the true owner, if in 
equity and good conscience, and by the laws of con- 
gress and rules of the department thereunder, it ought 
to have gone to another.—TWINE V. CAREY, Okla., 37 
Pac. Rep. 1096. 

93. PUBLIC LAaND—Homestead—Conflicting Claimants. 
—Where two parties are claiming the right to reside 
upon a homestead,—one by virtue of settlement, the 
other by reason of filing in the United States land office, 
each party has a right to reside until the land depart- 
ment has determined to whom the land belongs.— 
PECKHAM V. FAUGHT, Okla., 37 Pac. Rep. 1085. 

94. QUO WARRANTO—Misconduct of County Clerk.— 
Under St. 1890, art. 34, ch. 70, information in the nature 
of quo warranto, in the name of the territory, on the re- 
lation of the county attorney, is the proper proceeding 
to remove a county clerk from office for maladminis- 
tration in office.—BRADFORD V. TERRITORY, Okla., 37 
Pac. Rep. 1061. 

95. RAILROAD COMPANY — Crossing Track—Contribu- 
tory Negligence.—A person who, in attempting to walk 
across a railroad yard, goes upon a track without look- 
ing for trains, and is struck by cars making a ‘‘running 
switch,” is guilty of contributory negligence.—BUELOW 
v. CHICAGO, ST. P. & K. C. Ry. Co., Iowa, 60N. W. 
Rep. 617. 

96. RAILROAD COMPANY—Defective Bridges.—Where 
the owner of arailroad track gives another company 
permission to run its cars over it, the bridges thereon 
must be of such height as to permit the operation 
through them, in the usual way, without unusual risk 
to the employees of the other company, of cars that 
have come into such general use upon the different 
railroads of the country that their presence in trains 
passing overthe track should be anticipated in the 
regular conduct of business.—TExas & P. Ry. Co. v. 
MOORE, Tex., 278. W. Rep. 962. 


97. RAILROAD COMPANY — Defective Freight Cars— 
Negligence.—It isthe duty of arailroad company to 
its brakemen to take ordinary care that the ends of 
freight cars be furnished with such handles, ladders, 
or safeguards as are in common, ordinary use on rail- 
roads.—DONNER V. DELAWARE & H. CANAL CC., Penn., 
30 Atl. Rep. 269, 


98. RAILROAD COMPANIES — Injuries to Persons on 
Track.—A locomotive engineer, approaching a place 
where a footpath crosses the track, is bound to exer- 
cise only ordinary care and watchfulness to discover 
and warn people and avoid injuring them; and an in- 
struction which requires ‘‘all the care possible,’’—the 
“highest possible care,”—and the amount of watchful- 
ness necessary to discover a person on the track, is 
erroneous.—CHICAGO, R. I. & P. Ry. CO. Vv. CAULFIELD, 
U.8.C. C. of App., 68 Fed. Rep. 396. 

99. RAILROAD COMPANY—Jewelry Checked as Bag- 
gage.—Where the bond required by a railroad com- 
pany as a condition of the issuance by it of a permit to 
have jewelry sample cases checked as baggage is re- 
turned by the company to the person applying for 
such permit, to be acknowledged by him, without is- 
suing the permit, there is no acceptance by it of the 
bond.—WEBER Co. V. CHICAGO, ST. P., M. & O. Ry. Co., 
Iowa, 60 N. W. Rep. 637. 

100. RAILROAD COMPANY — Negligence—Fires.—The 
negligence of a railroad company in setting fire to dry 
grass on its right of way is the proximate cause of a 
loss by the fire spreading to plaintiff’s farm, though 
other farms intervened between the place where the 
fire started and his farm,—CuHicaGco &E. R. Co. v. 
LUDINGTON, Ind., 38 N. E. Rep. 342. 

101. RAILROAD COMPANY — Negligence—Proximate 
Cause.—In an action for the death of a fireman on de- 
fendant’s train, caused by the train running iptoa 
Switch left open through defendanj’s negligence, it ap- 





peared thata light had been left on the switch asa 
Signal that it was closed, though by a rule of defendant | 


the absence of a light was a signalof danger; but that 
the light went out, andthe engineer, though he saw 
there was no light, failed to stop: Held,* that the 
leaving open of the switch, and not the engineer’s 
failure to stop, wasthe proximate cause of the acci- 
dent.—LAKE SHORE & M. 8. Ry. Co. v. WILSON, Ind., 38 
N. E. Rep. 345. 


102. RAILROAD COMPANY — Street Railway. — Under 
Code, § 464, providing for compensating the owners of 
lots abutting on a street in which a “railway,” but not 
a ‘‘street railway,’’ may be laid, an elevated railway in 
a street operated by steam for the conveyance of pas- 
sengers to different parts of the city is not a ‘‘street 
railway.”—FREIDAY V. S1I0UX CITY RAPID TRANSIT Co., 
Iowa, 60 N. W. Rep. 656. 


103. RAILROAD COMPANIES—Trespassers.—Gen. Laws 
1887, ch. 16, requiring railway companies to block 
“frogs” in their yards and terminal stations, was de- 
signed forthe protection of those rightfully on the 
premises, and not of trespassers, and does not abro- 
gate the ordinary rules that, in orderto recover from 
the owner or occupant on account of the unsafe condi- 
tion of his premises, the injured party must have been 
rightfully upon them, and himself free from contribu- 
tory negligence.—AKERS Vv. CHICAGO, ST. P., M.& O. 
Ry. Co., Minn.,60 N. W. Rep. 669. 


104. REAL ESTATE AGENT—Commissions.—A real es- 
tate agent who procures a purchaser ready and willing 
to purchase land onthe termson which he was em- 
ployed to sell is entitled to his commissions though 
the vendor, with knowledge thereof, voluntarily com- 
pletes the sale on different terms.—CORBEL V. BEARD, 
Iowa, 60 N. W. Rep. 636. 

105. REAL ESTATE BROKER—Right to Commissions.— 
A real estate broker is ordinarily entitled to his com- 
mission when he has produced a purchaser willing and 
able to purchase on the terms proposed by the princi- . 
pal; but the broker and principal may agree on differ- 
ent terms, and, ifthey do so, the broker is only en- 
titled to commission when he has complied with the 
terms of the special contract.—BARBER Vv. HILDER- 
BRAND, Neb., 60 N. W. Rep. 594. 

106. RECZIVER — Action against — Jurisdiction.—A 
failure to obtain leave of court to sue a receiver does 
not affect the jurisdiction of the court in which the 
suit is brought to hear and determine it. The require- 
ment is for the protection of the receiver; and, if 
waived by him, no advantage can be taken of the omis- 
sion by any one else.—TOBIAS V. TOBIAS, Ohio, 38N. 
E. Rep. 317. 

107. RELEASE AND DISCHARGE.—Where a draft for 
part of an indebtedeess was sent by letter, both draft 
and letter stating that it was to be in full payment of 
the debt, the creditor, by converting the draft into 
money, elects to accept the compromise, and the debt 
is thereby discharged in full.—PETIT Vv. WOODLIEF, N. 
Car., 208. E. Rep. 208. 

108. REPLEVIN—Pleading—Demand.—When an officer 
levies an execution upon the property of one not 
named in the writ, a demand is not necessary by the 
owner before bringing replevin; or where an officer 
levies upon onejperson’s property to pay the debt of an 
other, or -when the original taking was wrongful, and 
the officer was not in the proper discharge of his duty, 
or if the seizure on execution was illegal in any man- 
ner, or the property is found by the officer in the cus- 
tody of astranger to the writ, either actual or con- 
structive, which is the same in law,no demand by the 
true owner is necessary.—BURCHETT® V. PURDY, Okla., 
87 Pac. Rep. 1053. 

109. RESCISSION — Misrepresentations.—Misrepre- 
sentations as to the value of land, when itis not pe- 
culiarly within the knowledge of the vendor alone, 
will afford no grounds for relief to the vendee through 
rescission of the contract.—CONLY Vv. COFFIN, N. Car., 


. 208. E. Rep. 207. 


110. RES JUDICATA — Identity of Issues.—Where, in a 
suit to set aside a sale of lands as in fraud of the rights 
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of complainants therein, who claim the land undera 
prior contract of purchase, a State court decides that 
they have lost all rights under their contract, and 
hence cannot attack the sale, such decision is conclu- 
sive of complainants’ rights in a subsequent suit by 
them ina Federal Court againstthe same defendants 
to recover, onthe strength of the same contract of 
purchase, the profits made by the vendee in the fraudu- 
lent sale on a resale of the land.—CLAayY Vv. DESKINS, U. 
8. C. C. of App., 63 Fed. Rep. 330. 

111. SCHOOLS—Dismissal of County Superintendent. 
—Under Rev. St. 1891, § 5900 (Rev. St. 1881, § 4424), pro- 


viding that no county superintendent shall be dis- ° 


missed by the county commissioners for immorality 
‘*without giving him ten days’ notice before the first 
day of thejterm of the court of commissioners on,which 
the case is to be heard,” the commissioners have juris 

diction to dismiss the superintendent at a special 
meeting ofthe board, as it will not be presumed that 
the legislature intended that an immoral superintend- 
ent should remain in power untila regular meeting.— 
HUFFORD V. CONOVER, Ind., 88 N. E. Rep. 328. 

112. SHERIFFS—Execution Sale.—Where, on asheriff’s 
sale of real property, a check of the purchaser has 
been received and used by the sheriff, with the assent 
of all parties concerned, the commission of the sheriff 
will not be denied simply because, technically speak- 
ing, no money was received or disbursed by him.— 
KENT V. SHICKLE, HARRISON & HOWARD IRON Co., Neb., 
60 N. W. Rep. 563. 


113. SPECIFIC PERFORMANCE—Sale of Land.—A con- 
tract forthe sale of landto plaintiff provided for a 
deed containing full covenants with warranty, but be- 
fore the delivery thereof a lis pendens in ejectment was 
filed against defendant, whereupon plaintiff refused to 
accept adeed: Held, ina suit for specific perform 
ance, pending which defendant’s title was cleared by a 
judgment in his favor in the ejectment suit, that 
plaintiff was entitled toa decree.—HAFFEY V. LYNCH, 
N. Y., 38 N. E. Rep. 298. 


114. STATE — Action against — Estoppel.—Where a 
turnpike corporation sued the State for an infringe- 
ment upon an alleged exclusive grant, occasioned by a 
competitive legislative grant, the fact thatthe act of 
legislature conferring authority so to sue contained a 
recital in the introduction thereto that such exclusive 
privilege had been granted to the plaintiff will not pre- 
clude the State from availing itself of the defense of a 
denial of such grant, or of its validity, when it is clear 
from the language of the act that the legislature never 
so intended.—COULTERVILLE & Y. TURNPIKE CO. V. 
STATE, Cal., 87 Pac. Rep. 1035. 


115, TAXATION—Legacy Tax.—Where property is be- 
queathed for life, with remainders to several persons, 
subject to several annuities beginning at death of the 
life tenant, the annuities and remainders are not sub- 
ject to the collateral inheritance tax, under the law of 
1887, at testa tor’s death, as their fair and clear market 
value is not ascertainable at that time.—IN RE ROOSE- 
VELT’sS ESTATE, N. Y., 38 N. E. Rep. 281. 


116. TAX SALE—Adverse Possession.—Where the pur- 
chaser at a void tax sale remains in continuous ad- 
verse possession of the land under a deed regular on 
its face and properly describing the land for two years, 
and no redemption is made, the title of the former 
owner is barred.—COOPER v. LEE’S HEIRS, Ark., 278. 
W. Rep. 970. 


117. TELEGRAPH COMPANIES—Interstate Commerce.— 
An act of the territorial legislature which regulates 
the order of receipt and transmission of telegraphic 
messages, and prescribes a penalty for its violation, 
but which does not attempt to regulate the delivery of 
messages Outside the territory, or of messsges sent 
from without the territory, is not in conflict with the 
constitutional provision giving to congress the right 
to regulate commerce between the States and terri- 
tories.—BUTNER V. WESTERN UNION TEL. (O., Okla., 37 
Pac. Rep. 1087. 





118. TELEGRAPH COMPANY—Non-delivery of Message. 
—Where it appeared that the building given as the ad 
dressee’s address was closed when the messenger boy 
called to deliver the telegram, and there was no evi 
dence that the janitor was in the building, the question 
of want of diligence in not delivering the message to 
the janitor, even though he was, in the absence of the 
addressee, authorized to receive the same, should be 
excluded from the case.—WESTERN UNION TEL. Co. Vv. 
TEAGUE, Tex., 278. W. Rep. 958. 

119. TRUST AND TRUSTEE—Accounting—Counsel Fees. 
—A trustee is entitled to credit for payments made un- 
der order of court. Counsel fees for services rendered 
in setting aside conveyances and confessions of judg- 
ment made by a trustee to prefer certain creditors of an 
insolvent estate are payable out of the common fund, 
and not only out of the portion of the creditors speci- 
ally benefited.—IN RE WEED’S ESTATE, Pa., 30 Atl. Rep. 
273. 

120. VENDOR AND VENDEE—Rescission by Vendee.— 
Where the purchaser of land has accepted and re- 
corded his deed relying on the vendor’s representa- 
tion that the title was perfect, he cannot, on discover- 
ing the title to be defective, sue for a return of the 
consideration without first reconveying or offering to 
reconvey.—WILSON V. BREYFOGLE, U.8.C.C. of App, 
63 Fed. Rep. 379. 

121. WILL — “Heir.”—Testator devised lands to his 
only son, and provided that, in case of the death of 
such son “without any lawful heir,’ the lands should 
go to testator’s brother on the expiration of the 
widowhood of testator’s wife: Held, that the phrase 
‘*without any lawful heir” should be construed to 
mean “without issue.”—ROLLINS vV. KEEL, N. Car., 20 
8. E. Rep. 209. 

122. WILLS—Life Estate.—Testator devised lands to 
his sons, and the survivor of them, for life, with re- 
mainder to their children, and provided that such sons 
should have no power of alienation, and if they should 
die without issue the lands should descend to his own 
heirs: Held, that the sons took only a life estate.— 
ANDERSON V. ANDERSON, Pa., 30 Atl. Rep. 304. 

123. WILLS—Nature of Estate.—Testator gave to his 
wife all his personal and real estate, ‘‘to have and to 
hold for her use and benefit during her natural life, 
with the right to dispose of the same by gift or will at 
her decease,” and directed that, ifshe died without a 
will or any conveyance of said estate, then it should be 
divided, etc. Held, that the wife took only a life es 
tate, with a power of disposition, and not an estate in 
fee.—COLLINS V. WICKWIRE, Mass., 38 N. E. Rep. 365. 

124. WILLS—Sale under Power. — Where a will gives 
testator’s wife all his property, directs/that she pay his 
debts, that she raise his children, and that after her 
death his estate should be divided among them, and 
provides that if it should be necessary, on account of 
existing debts, or debts that might afterwards accrue 
in maintaining the famiiy, she should be privileged to 
sell a portion of his land, one to whom she deeds such 
land is not bound to show that such debts had accrued 
as made it necessary to sell the property, but inthe 
absence of fraud or bad faith the question of necessity 
will not be investigated.—__DORAN Vv. PIPER Penn., 30 
Atl. Rep. 306. 

125. WITNESS — Competency of Child. — Where the 
trial court, after an examination touching the compe 
tency of a witness under the age of 10 years, permits 
such witness to testify, the appellate court will not re- 
verse the cause unless it affirmatively appears from 
the record of such examination that the court below 
erred.—TERRITORY V. MILLIGAN, Okla., 37 Pac. Rep. 
1059. 

126. WITNESS— Transactions with Decedent.—In an 


action for land, a person living as a member of plaint- 


iff’s household on the land, and aiding in her support, 
is not a party ‘‘interested in the action” (Code, § 590), 
so as to be incompefent to testify in regard to a trans- 
action with the deceased father of defendants.—JONES 
v. Emory, N. Car., 208. E. Rep. 206. 
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Now Ready. 


A New and Exhaustive National Treatise Entitied, 


AMERICAN 


PROBATE LAW AND PRACTICE 


INCLUDING A COMPREHENSIVE DISCUSSION OF 








The Legal Principles Governing the Devolution of Property, the Execution, Interpretation and 
Proof of Wills, the Issuance and Revocation of Letters Testamentary and of Adminis- 
tration, and the Relations subsisting between Guardian and Ward. 


TOGETHER WITH SPECIAL CHAPTERS ON 


Jurisdictional Subjects, the Methods of Precedure applicable to the Proponent’s or Contestants Case. 


Accounting before the Court, Evidentiary Rules, and Many Other Related Top " 
mainly upon BR t Decisi of our State and Federal Courts. 


BY FRANK §S. RICE, 


Counselor at law and author of ‘‘Rice on Civil and Criminal Evidence.”’ 


Applicable to all the States. 


This work is designed to meet the demands of the legal profession throughout the country for a 
reliable statement and exposition of American Probate Law as at present administered. It has been 
edited with special reference to the existing methods of civil procedure as developed by and based 
upon the judicial interpretation of our statutory law. The plan adopted is that of an orderly treatise, 
in which the legal principles are clearly and inctly stated and di dand well supported by a 
formidable array of authority. 

Nearly 6,000 apt and illustrative cases, many of monumental importance, have been critically ex 
amined, while every bratch of the substantive law tributary to the subject has been accorded exhaust- 
ive and intelligent treatment. It is grounded upon our State and Federal decisions and is hence pre- 
eminently and distinctively American. It is neither argumentative nor metaphysical, but rather a 
sedulous attempt to state the tenor and trend of the present law as disclosed by the recent adjudica- 
tions of our Probate Courts. 

The author has not confined himself to a mere tabulation of the statutes regulating the practice 
methods in Probate Courts, but has stated with great elaboration the general principles pertaining 
to the topic, and especially those governing controversies in these Courts and the method by which 
the devolution of property is secured to the heirs at law and distributees. 

Ea@s> The work covers the whole range of Probate Law and Practice, and the cases cited in all instances 
are directly applicable to the law as annunciated in the text. The work naturally and logically dis- 
plays itself through twenty-five chapters, which in turn sub-divide into nearly four hundred sections, 
which are indicated by catch lines as best facilitating reference. 

All modified, questioned or overruled cases are rigidly excluded as hopelessly misleading, and 
full ninety per cent. of the citations are from cases decided by our courts of last resort. 

This is a complete and practical treatise projected along modern lines, and is expository of Pro- 
bate Law and Practice as it obtains to-day in all States of the American Union unde: the Common 
Law and Code Procedure. 














It is not only the latest, but the most practical work on Probate Law now on the market. The 
| author is well known to the profession through his elaborate and highly successful work in 3 
| vols., entitled, ‘‘Civil and Criminal Evidence.’ 





The print, press work and binding are of the best, and the work appears in a handsome oetavo 
volume, over 800 pages, with an exceptionally thorough index and complete table of cases. PRICE 
$6.50 net or sent all charges prepaid upon receipt of the price. 


MATTHEW BENDER, 
LAW BOOKSELLERS AND PUBLISHERS, - - 511-513 Broadway, ALBANY, N. Y. 











CENTRAL LAW JOURNAL. 








READY IN DECEMBER. 





WILLIAms 


——— 


EXECUTORS AND ADMINISTRATORS. 


SEVENTH AMERICAN FROM THE NINTH ENGLISH EDITION. 
THREE LARGE 8vo. VOLS., NEARLY 3,000 PAGES, $18.00 NET. 


* Containing, in addition to the English text and notes, 850 pages of American 
notes by RANDOLPH AND TALCOTT, the well-known American editors of 
“JARMAN ON WILLS.” 


This great work has been the fountain-head of authority on all questions of Probate Law for more 
than a quarter of a century, and no text-book has been more frequently cited in recent arguments and 
decisions. . 

“We can conscientiously say that the present edition will not oniy sustain but enhance the high 
reputation which the book has already enjoyed.*’—Law Journal. 


THE AMERICAN NOTES. 


The American editors, at the request of the English publishers, and with the assignment of their 
covyright in the United States, have added in their annotations an American volume to the work fcr 
American use. In doing this, they have given a complete and accurate statement of the law as enacted 
and decided in all the States, avoiding dicta and adopting the utmost brevity of statement consistent 
with clearness and accuracy. 

These American notes (which, allowing for greater condensation, add 100 per cent. to the English 
edition) are the result of three years’ earnest effort by gentlemen whose work in this direction has 
never been surpassed, and cover the entire field of Probate Law and much of Testamentary Law. 
They are distributed as follows: 





Wills—Capacity, Execution, Form and Succession Tax, ° ‘ j : Top. 

Revocation, ; : : . 100 pp. | Assets—Personal and Real (including 
Probate—Letters and Bond, : ie * Charge, Exoneration and Sale of 
Executors—Estate, Authority and Pow- Lands, and Suits against Heirs and 

ers, . ‘ ; : ~~ = + Devisees), . ; 70 + 
Debts—Preference, Proof, Payment, - 6 * Executors’ Liability—Contracts and Torts 
Legacies—Capacity of Legatees, (Corpo- of Decedent and of Executors, Ac- 

rate, Charitable, &c.)—Construction, counting and Commissions, . - CS: # 

Abatement and Payment, : . 210 * |! Actions—by and against Executors, Bods 
Distribution—of Residue, . ‘ . 5O * | 850 pp. 


.CASES CITED, INDEX, &c. 


If printed in regular law-book style, these annotations would fill more than 1,250 pages; they cite 
more than 15,000 American cases, which, added to the 8,000 cases cited in the English edition, gives a 
grand total of 23,000 cases cited in the three volumes. ‘The gold is all out of the mine! 

A full table of cases cited is given, and at the close of the work will be found a general index. 
with its detailed statements and abundant cross-references, affording a complete and easy guide to all 
the contents both of the English text and notes and the American annotations. 


THE WORK IS PUBLISHED IN THREE LARGE OCTAVO VOLUMES, OF MORE THAN 
900 PAGES EACH, AND IS BOUND IN THE BEST LAW-BOOK STYLE. ON RECEIPT OF 
ABOVE-MENTIONED PRICE, IT WILL BE SENT, CHARGES PREPAID. 


FREDERICK D. LINN & CO. Law Poblishers, JERSEY CITY, N. J. 












